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IN THE 

i 

United States Court of Appeals 

District of Columbia. 


No. 9752. 


CAPITAL TRANSIT COMPANY, a corporation, 

Appellant, 

v. 

CHARLES GAMBLE, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This suit was instituted by complaint filed in the District 
Court of the United States for the District of Columbia 
seeking money damages for injuries sustained as a result 
of the alleged negligent operation of defendant’s street¬ 
car. Judgment for plaintiffs was entered on a verdict of 
the jury. Defendant has appealed to this Court under the 
provisions of Title 17, Section 101, D. C. Code, 1940 Edi¬ 
tion. 
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STATEMENT OF THE CASE. 

This is an appeal from a judgment entered on a verdict 
of a jury in favor of plaintiff for injuries sustained when 
the automobile driven by him was in collision with a street¬ 
car owned and operated by the defendant. 

The accident occurred about 6:00 A.M., April 10, 1942, 
at the intersection of Vermont Avenue and U Street, N. W. 
It was not yet light at the time of the accident and moving 
vehicles were required to use lights (R. 21, 30). A mist 
was falling (R. 10, 30, 66). Plaintiff was driving his auto¬ 
mobile south on Vermont Avenue which is 50 feet wide 
(R. 31). The streetcar was proceeding east on U Street 
which is 60 feet wide (R. 31). The traffic lights at the inter¬ 
section were not in operation (R. 11). 

Plaintiff was the sole witness claiming to have seen the 
accident to testify on his behalf. He testified that the auto¬ 
mobile he was driving had been purchased for $75.00 (R. 
17). He admitted that prior to the accident he had twice 
experienced trouble with the generator (R. 18, 19), and 
once had trouble with the lights (R. 18), but claimed that 
repairs had put the car in good order (R. 18). He testified 
that upon leaving his house on the morning of the accident, 
he “cranked” his car (R. 11), but later explained this to 
mean that he used the automatic starter (R. 19). He 
claimed that he then turned on his headlight (R. 11). After 
the accident his headlights were not lit (R. 31, 61, 82). 
Plaintiff did not know whether someone had turned off the 
switch (R. 14). 

He testified that as he proceeded south on Vermont Ave¬ 
nue approaching U Street, the scene of the accident, he 
was traveling 15 to 18 M.P.H. (R. 11), 4 feet from the cen¬ 
ter line of the street (R. 12); that as he nearedi U Street 
he slowed down to 10 or 12 M.P.H. (R. 12); that he crossed 
U Street every day and knew that streetcars ran on it (R. 
21); that as he was entering the intersection he looked to 
his right a distance of one half block (R. 12, 20). The en- ; 
tire block was estimated to be only 50 to 60 feet long (R. 
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71). Plaintiff further testified that although there weije no 
obstructions to his view and that XJ Street is straight for 
many blocks on either side of Vermont Avenue (R. 20), 
he saw no streetcar or other moving traffic (R. 12, 20); that 
he proceeded further into the intersection not looking to 
the right again until he had crossed the westbound rjiils; 
that as his front wheels reached the eastbound rail (R. |21), 
he “discovered” an approaching streetcar then only 1 to 
V/2 streetcar lengths away (R. 13, 22). 

When plaintiff’s deposition was taken 3 years before the 
trial, he repeatedly testified that when he first saw the 
streetcar it was only 5 or 6 feet from him. He illustrated 
the distance by objects in the room, which were paced off 
and stipulated to be approximately 12 feet. He admitted 
at the trial that he gave such testimony in his deposition 
(R. 22-24), but claimed his recollection of the accident im¬ 
proved with the passage of time and the more he talked 
about it (R. 24). | 

From his observation of the streetcar, such as it wasj he 
was sure that it was traveling 35 or 40 M.P.H. He dabbed 
that it never slowed down until it hit him (R. 13, 25); tlhat 
it struck him) on the right side between the two doors ^R. 
13); and that it pushed his car from a point 3 or 4 Ipet 
west of the center line to a point 3 or 4 feet east of the 
center line (R. 15, 25). 

He testified that at the speed he was traveling when he 
entered the intersection, he could stop his automobile in 
“5 or 6 feet, * * * probable 10.” In his deposition he testi¬ 
fied at least three times that under the conditions as they 
existed that morning he could have stopped in 2 or 3 feet 
(R. 28, 29). | 

He admitted that the interior lights of the streetcar were 
lighted, but expressed ignorance as to the headlight ^R. 
26, 27). 

Plaintiff then called as a witness, William A. Taff, a po¬ 
liceman who was summoned to the scene immediately after 
the accident occurred. He testified that it was drizzling at 
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the time and that his scout car was being operated with 
its headlights on (R. 30); that when he got to the scene he 
saw sidewise skid marks made by the automobile, measur¬ 
ing approximately 5 or 6 feet in length; that although the 
lens was broken, the headlight of the street car was still 
burning (R. 31); that no lights on the automobile were 
burning (R. 31). 

Plaintiff’s wife was called as a witness. She testified 
that she followed her husband as far as the door of their 
house as he got in the car, but that she did not notice 
whether he turned on his lights (R. 32). 

Plaintiff offered in evidence Section 22(b) of the traffic 
regulations reading as follows: (R. 33). 

“No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent having 
due regard to the traffic, surface, and width of the 
highway, and the hazard at intersections and any other 
conditions then existing.” 

Defendant objected to the admission of this regulation on 
the ground that although the plaintiff had estimated the 
speed of the streetcar at 35 or 40 miles an hour, such testi¬ 
mony, in view of the circumstances under which he claimed 
to have observed the streetcar, was not sufficiently reliable 
to permit the jury to pass upon the streetcar’s alleged ex¬ 
cessive speed. (R. 33). The Court overruled the objection 
and admitted the regulation (R. 35). Plaintiff also offered 
Section 22(c) of the traffic regulations fixing the speed 
limit at 25 M.P.H. Upon objection by defendant on the 
same ground, the Court stated that witnesses in this juris¬ 
diction are permitted to make wild guesses as to speed (R. 
35, 36), but that in view of plaintiff’s testimony that he ob¬ 
served the streetcar move a distance of only 1 to V/z 
lengths, during which time it was coming directly toward 
him, the Court could not admit the regulation fixing the 
speed limit (R. 37). 


Plaintiff then offered in evidence the second paragraph 
of Section 28(a) of the traffic regulations (R. 37), reading 
as follows: 

“The driver of a vehicle approaching an intersection 
shall yield the right-of-way to a vehicle which has] en¬ 
tered the intersection. When two vehicles enter an 
intersection at the same time, the driver of the vehicle 
on the left shall yield to the driver on the right. ’ ’ 


Defendant objected to this regulation on the ground that 
it referred to vehicles generally, but did not apply to street¬ 
cars because another subsection of the same paragraph, 
namely, 28(e), dealt specifically with streetcars, according 
them the right-of-way over all other vehicles except fire 
engines, police cars and ambulances. The Court’s attention 
was also invited to numerous decisions of this Court holding 
that streetcars have the right-of-way over private auto¬ 
mobiles (R. 37-41). The Court admitted 28(a) over this 
objection (R. 41). 

At the conclusion of plaintiff’s case, defendant moved jfor 
a directed verdict on the ground that there was not siiffi- 
cient evidence of negligence on the part of the defendant 
to permit submission of the case to the jury, and-that the 
plaintiff’s own evidence showed him to be guilty of con¬ 
tributory negligence as a matter of law (R. 43-49). 

In response to this motion the trial judge stated that 
courts as well as juries are supposed to have in mind the 
evidence of their own senses and may rely upon such ex¬ 
perience to make a determination of a fact, whether there 
is any evidence in the particular case of that fact or nbt; 
that all one has to do to find out how quickly the new street¬ 
car can stop is to watch them in front of the court houfie; 
that “it is also a fact—a notorious fact—that the cars r^in 
very fast, as a rule, early in the morning, when there is not 
much traffic” (R. 49, 50). j 

Counsel for defendant then reminded the trial judge that 
his personal conception of the stopping ability of street- 
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cars, which was demonstrably erroneous, had influenced 
his action in this and other motions acted on by him; that 
defendant’s counsel would be happy to make available to 
the trial judge a streetcar of the type involved in the acci¬ 
dent and facilities for measuring its stopping ability, so 
that the trial judge could dispel the personal misconception 
which influenced his decisions (R. 51, 52). 

The trial judge rejected this invitation as being without 
“practical value,” and insisted that he knew in how many 
feet a streetcar could be stopped at various speeds because 
as he walks to court in the morning he observes the distance 
in which they stop and the speed at which they run. (R. 
52, 53). 

Counsel for defendant then moved for a mistrial on the 
ground that the Court was influenced by matters outside 
the record (R. 53). This was characterized by the Court as 
“ridiculous.” The motion was denied. (R. 53). 

Defendant then called A. Blaine Miles as a witness who 
testified that since 1930 he had been employed as principal 
inspector of the Public Utilities Commission for the Dis¬ 
trict of Columbia; that in such capacity he inspected the 
rolling stock of the defendant, Capital Transit Company, 
and made tests to determine the stopping or braking abil¬ 
ity of different types of streetcars; that he was acquainted 
with the braking system of the car involved in this acci¬ 
dent; that such braking distance—meaning the distance 
necessary to stop the car after full brakes had been ap¬ 
plied, thus eliminating the human element of reaction time 
—is 17 feet at 12 M.P.H.; 28 feet at 15 M.P.H.; 37 feet at 
17 M.P.H.; 52 feet at 20 M.P.H.; 148 feet at 34 M.P.H.; 208 
feet at 40 M.P. He further testified that such streetcars 
weigh approximately 36,000 pounds (R. 54-58). 

Howard W. Starkloff was called as witness by the defen¬ 
dant. He testified that he was presently attached to the 
White House police force; that on the day of the accident 
he had been a member of the Metropolitan Police Depart¬ 
ment and in that capacity had gone, in the company of offi- 
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cer Taff, to the scene of the accident shortly after] it oc¬ 
curred; that when he arrived the lights on the automobile 
were not lit; that the headlight of the streetcar was still lit, 
although its lens was broken; that there were no skid 
marks behind the auto; that there were “slide” marks 4 
to 6 feet long made when the auto was pushed sidewise; 
that the mark made by the right wheel commenced at about 
the center of the street and extended continuously 4 to 6 
feet eastward to where the auto was resting after the ac¬ 
cident (R. 60-63). 

Carlton E. Forsythe, the operator of the streetcar in¬ 
volved in the accident, was called as a witness and testified 
that he had been employed by the defendant for 29^ ^ears; 
that he reported for work and took over the streetcar at 
4:25 a.m.; that the night was dark and the streetca^- was 
fully lighted; that there was no occasion prior to th^ acci¬ 
dent to extinguish the lights; that after leaving the North¬ 
ern terminus he picked up a few passengers, the last at 
11th Street as he traveled east on U; that he then pro¬ 
ceeded toward Vermont Avenue, reduced the speed of the 
streetcar as he entered the intersection, and seeing no ap¬ 
proaching traffic, built up his speed to about 10 or 12 miles 
per hour; that when he was almost halfway across tbe in¬ 
tersection, he saw for the first time a southbound auto with¬ 
out lights which “dashed” in front of the streetcar j that 
the brakes were then applied but the streetcar could hot be 
stopped before colliding; and that the streetcar struck the 
auto in the middle pushing it sideways about 4 or ^ feet 
where both vehicles came to a stop (R. 63-66). 

William S. Johnson was called as a witness and testified 
that 40 years ago he had operated streetcars in the District 
of Columbia and Baltimore and therefore knew something 
about their operation; that he boarded the streetcar at] 18th 
and Columbia Road on his way to work and took a seat in 
the front, on the left hand side behind the motormanj that 
because of his own experience as an operator, he tool^ note 
of the operation of the streetcar and observed tha^; the 
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motorman was very careful; that the streetcar picked up a 
passenger at 11th Street and proceeded toward Vermont 
Avenue; that when it reached that point, the operator 
slowed up almost to a stop and then proceeded ahead; that 
although he, the witness, was looking out the window he 
never saw the auto before the collision and was first at¬ 
tracted to it by the crash; that he then got off the street¬ 
car and observed that the auto had no lights; that both the 
interior and exterior lights of the streetcar were burning 
(R. 80-82). 

Defendant then offered, and there was admitted in evi¬ 
dence and read to the jury, Section 28(e) of the traffic reg¬ 
ulations, as follows (R. 83): 

“Vehicles of the fire and police departments and 
ambulances shall, when responding to emergency calls, 
have the right-of-way over all traffic, subject, however, 
to the provisions of paragraph (d), section 22, article 
VI.* Streetcars shall have the right-of-way upon their 
respective tracks except as to the vehicles listed above 
in this paragraph.” 

Thereafter defendant renewed its motion for a directed 
verdict. This was denied (R. 85). 

The Court then considered the instructions requested 
by counsel. Defendant’s counsel submitted for approval 
requested instruction No. 2, reading as follows: 

“You are instructed that the streetcar had the right- 
of-way over the plaintiff’s automobile.” (R. 7) 

This was denied on the stated ground “that it practically 
says to find a verdict for the defendant.” (R. 86-89) 

During the discussion of this prayer the Court recognized 
that contradictory regulations as to right-of-way had been 
introduced in evidence. Reference was had to 28(a) dealing 
with vehicles generally, admitted over objection of defend- 

* It was stipulated that the provision referred to dealt with the duty of 
emergency vehicles at intersections controlled by traffic lights, and had no 
application to this case (R. 43). 



9 


that 
se it 
you 


ant, and 28(e) dealing specifically with streetcars and ac¬ 
cording them the right-of-way over all vehicles except fire 
engines, ambulances and police cars (R. 86). 

The Court stated that the delemma could only be slolved 
by permitting both regulations to remain in evidence and 
“let counsel argue them and try to give them such rational 
interpretation as they can.” Defendant objected tc| this 
course on the ground that it required the jury to decide a 
question of law. The Court then allowed that it was no ma¬ 
gician and could deal with the situation in no other way 
(R. 89). 

Defendant then presented Requested Instruction No. 2a, 
to the effect that streetcars enjoyed a preferential right-of- 
way. This request was denied (R. 89-90). 

Defendant’s counsel then requested the Court to indicate 
how- it intended to instruct the jury on right-of-way so 
counsel would know how to argue the case. In responj 
was suggested that counsel “argue it just any way 
please.” When counsel protested that unless the C|ourt 
disclosed its conception of the law, no intelligent argument 
could be made, the Court announced that in effect the (jury 
would be told that automobiles have a right to use the stjreet 
crossings just as much as the streetcars do, and that every¬ 
thing else being equal, some preference should be given to 
the street railway (R. 89-90). 

Later the Court again commented that it was unfortunate 
that no way existed to satisfactorily clarify Section 28(e); 
that on reconsideration the Court would grant defendant’s 
prayer 2a regarding the preferential right-of-way of street¬ 
cars, and let counsel in argument discuss the meaning of 
“preferential” (R. 90). Later the trial judge again recon¬ 
sidered his ruling, saying that the Court of Appeals c oes 
not understand the regulation the way he does; that to him 
it means only that vehicles could not be driven in front of 
streetcars so as to keep them from operating; that such ve¬ 
hicles have to leave the tracks and let the streetcar pass; 
that he never thought 28(e) applied to intersections al- 


i 
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though Court of Appeals appeared to have taken another 
view (R. 91, 92). The trial judge then announced that he 
would deny defendant’s instructions 2 and 2a, and would not 
permit argument in any language that the street railway 
had a preferential right-of-way. (R. 92) 

The Court on its own initiative struck out as inadmissible 
Section 28(e) of the traffic regulations, according streetcars 
the right-of-way (R. 105). 

The Court, over objection of defendant, granted plain¬ 
tiff’s prayer No. 4, to the effect that any vehicle (whether 
a streetcar or not) approaching an intersection must yield 
the right-of-way to a vehicle which had entered the inter¬ 
section (R. 93, 94). 

Defendant objected that there was no evidence to support 
plaintiff’s requested prayer No. 5 to the effect that the jury 
could draw an unfavorable inference from the failure to pro¬ 
duce a witness. Counsel for the plaintiff then stated that 
the prayer was directed at the defendant’s failure to call 
Dr. Philip 0. Pelland who examined plaintiff on October 20, 
1944. Counsel for the defendant pointed out that although 
defendant had paid Dr. Pelland to make an examination of 
plaintiff, the doctor was not in its employ and not under its 
control; that he was in the private practice of medicine in 
the City of Washington; that a copy of Dr. Pelland’s re¬ 
port of his examination had been furnished to plaintiff’s 
counsel; that by referring to such report or to the telephone 
directory the doctor’s phone number and address could be 
ascertained by any one wishing to call him as a witness. 
Counsel for plaintiff admitted that he had received a copy 
of Dr. Pelland’s report and that he had not called the doc¬ 
tor lest his testimony be unfavorable to the plaintiff. The 
report was read into the records out of the hearing of the 
jury from which it is apparent that the findings of the doc¬ 
tor were favorable to the defendant. Defendant’s counsel 
explained to the Court that the doctor was not called on de¬ 
fendant’s behalf because the case was considered to be one 
of no liability and that in the opinion of counsel it was 
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thought to be poor strategy to emphasize the question of 
damages by calling the doctor. The Court nevertheless 
granted the prayer (R. 94-101, 102, 103), and read it to the 
jury (R. 108). 

The Court refused to granted defendant’s requested in¬ 
struction No. 9 reading as follows (R. 104, 105): 


< c 


rty has 


You are instructed that if any witness or pa 
testified falsely about any material fact rej 
which he or she could not reasonably have be<pn mis¬ 
taken, then you are at liberty to reject all or any 
of such testimony.” 


ra ruing 


portion 


At the conclusion of the Court’s charge, the triaj judge 
summed up by instructing the jury as follows: 

i 

“In this case it is proper to say that if you |)eiieve 
the testimony of the iilaintiff, together with the neces¬ 
sary implications involved in that testimony, you should 
find for the plaintiff. 

“If you believe the testimony of the defendant, with 
the necessary implications involved in that testimony, 
you should find for the defendant.” 


Counsel for the defendant excepted to this portion 


of the 


charge on the ground that whether the jury believed the 
plaintiff or not, it was still for the jury to decide whether 
the facts, as they found them to exist, exonerated the plain¬ 
tiff of blame and inculpated the defendant. This objection 
was overruled (R. 110). 

At the conclusion of the Court’s charge, counsel for the 
defendant requested that the judge instruct the jury on the 
substance of the matters contained in the requested instruc¬ 
tions theretofore denied. This was refused (R. 110) 

In the opening statement on behalf of defendant at the 
outset of the trial, counsel informed the jury that there 
would be proved certain admissions made by plaintiff in a 
disposition taken in the preliminary stages of the case. 
Defendant’s counsel undertook to describe the nature of 
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these admissions but counsel for plaintiff objected to any 
reference to such admissions, contending that previous 
testimony of the plaintiff was not admissible unless the 
plaintiff took the stand in the trial, and that such previous 
testimony w’ould then only be admissible for the purpose 
of impeachment. Defendant argued without avail that any 
admission made by party to a suit was evidence in proof 
of the issues and not limited to impeachment and therefore 
admissible irrespective of whether the party took the stand. 
The Court ruled otherwise and advised counsel for the de¬ 
fendant that reference could not be made in his opening 
statement to previous testimony given by the plaintiff. 

Under cross-examination plaintiff was asked, among 
other things, whether in his deposition he had not testified 
that wdien he entered the intersection he looked to his right 
only 10 or 15 feet. Although answering that he would not 
dispute the testimony in his deposition, plaintiff claimed 
that he did not recall giving it (R. 21). He insisted at the 
trial that when he entered the intersection he looked half a 
block to his right (R. 12, 20). Plaintiff w T as also asked if 
he had not previously testified that when he first saw the 
streetcar it wms only 5 or 6 feet away. At first he admitted 
giving such testimony (R. 23), but wdien he was asked 
whether he illustrated the distance by objects in the room 
where his deposition w T as being taken, w T hich were paced by 
counsel and stipulated to be 12 feet, he parried the question 
by saying that when he first saw the streetcar it w^as 1 to V/> 
streetcar lengths away. When pressed, he admitted giv¬ 
ing such testimony but claimed that his recollection was no! 
as fresh then as at the time of the trial (R. 23, 24). He 
was also asked at the trial whether in his deposition he had 
not several times stated that he was able to stop his automo¬ 
bile under the prevailing conditions in 2 or 3 feet. He at 
first answered that such testimony in his deposition -was 
not “a definite statement, 7 ’ if he made it at all. Later, he 
admitted giving the testimony but insisted that it would 
probably have taken 5 or 6 feet, probably 10, in which to 
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STATEMENT OF POINTS. 

1. There was not sufficient substantial evidence of defen¬ 
dant’s alleged negligence to submit that issue to the jury. 

2. The plaintiff was guilty of contributory negligence as 
a matter of law. 

3. The Court erred in admitting Section 28(a) of the 
Traffic Regulations. 

4. The Court erred in refusing to instruct the jury that 
defendant’s streetcar had the right-of-way, or at le^st a 
preferential right-of-way. 

5. The Court erred in granting plaintiff’s instruction No. 
5A instructing the jury that an unfavorable inference could 
be drawn against defendant for failure to call a witness. 

6. The Court erred in refusing to instruct as to the jury’s 
rights and privileges in dealing with the testimony of a 
witness who had testified falsely. 

7. The Court erred in charging the jury that the veracity 
of the plaintiff and defendant should determine the verdict 
to be returned. 

8. The Court erred in ruling that admissions by plaijntiff 
in his deposition could be considered only as impeaching 
evidence. 


9. The Court erred in permitting evidence outside 
record to influence his rulings in the case. 


the 
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stop his automobile (R. 27, 28, 29). All portions lof the 
deposition about which plaintiff was interrogated wdre ad¬ 
mitted in evidence without objection (R. 84). 

Thereafter counsel for plaintiff in his argument of the 
case to the jury stated that the testimony given by the plain¬ 
tiff in his deposition and admitted in evidence in th<|j trial 
was not affirmative proof and could be considered lj»y the 
jury only as impeachment. Defendant interrupted (to ex¬ 
cept to such line of argument as an incorrect statement of 
law. Defendant again argued that admissions of the plain¬ 
tiff, introduced in evidence, could be considered as proof 
of the issues, but the Court ruled otherwise, stating in the 
presence of the jury that admissions by plaintiff in his 
deposition “are not admissible as proof of the issues; they 
are admissible—if they are admissible—for the purpose 
of impeaching the witness.” (R. 106,107) 

After obtaining this favorable ruling, counsel for plain¬ 
tiff continued with his argument. Later the trial judge in¬ 
terrupted: “Just one minute, Mr. Offutt. The Court made 
a misleading statement. Of course any statement made by 
any party to a suit or any witness, certainly when it is ad¬ 
mitted it was made, the jury can take into consideration as 
evidence in the case—any statement whether he made it in 
a deposition, or wherever he made it.” (R. 107). 

SUMMARY OF ARGUMENT. 

1. There was not sufficient substantial evidence ot) de¬ 

fendant’s alleged negligence to submit that issue to| the 
jury. | 

2. The evidence, including that given by the plaintiff him¬ 
self, showed him to be guilty of contributory negligence as 
a matter of law. 


3. The Court erred in admitting section 28(a) of 


the 


Traffic Regulations dealing with the right-of-wayj of 
vehicles generally, since Section 28(e), which the Courjt at 
first admitted and then erroneously excluded, deals spec- 
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cifically with street cars and accords them the right-of-way 
over all vehicles except those of the Police and Fire De¬ 
partments and ambulances. 

4. The Court erred in refusing defendant’s requested 
instruction that the streetcar had the right-of-way, or at 
least a preferential right-of-way, over plaintiff’s automo¬ 
bile. Further error by the Court was committed when the 
trial judge enjoined counsel for the defendant from 
arguing to the jury in any language that the streetcar had 
the right-of-way, preferential or otherwise. 

5. The Court erred in granting plaintiff’s instruction No. 
5-A, instructing the jury that an unfavorable inference 
could be drawn against the defendant from the failure to 
call a witness, where the witness was equally available to 
both sides and whose testimony, as plaintiff well knew, 
would have been favorable to defendant. 

6. The Court erred in refusing to instruct that if the jury 
found that any witness had testified falsely about any mate¬ 
rial matter regarding which he or she could not reasonably 
have been mistaken, then the jury was at liberty to reject 
all or any portion of such testimony. 

7. The Court erred in charging the jury that if they be¬ 
lieved the plaintiff, then a verdict should be found in his 
favor and that if they believed the defendant’s testimony, 
then they should find in its favor. The question of whether . 
defendant was guilty and plaintiff was free of negligence 
was one to be determined by the jury, applying to the facts, 
as they were found to exist, the standard of care expected 
of reasonably prudent persons. Truthfulness and negli¬ 
gence are not mutually exclusive. 

8. The Court erred in several rulings made in the pres¬ 
ence of the jury to the effect that admissions by plaintiff in 
his deposition could be considered by the jury only as im¬ 
peaching evidence and not as substantive proof of the 
issues. Although the Court later made some statement to 
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tlie effect that it was in error, the attempt by the Court to 
clarify the law for the benefit of the jury was vague, inade¬ 
quate and confusing, and constituted further error ii: the 
Court intended to convey a number of the several meanings 
which counsel for defendant gleans from the attempted 
clarification. 

9. The Court erred in permitting preconceived idea,s of 
important facts in the case, not supported by evidence, to 
influence decisions rendered throughout the trial. "V^hen 
the Court’s attention was directed to the fact that the 
judge’s personal opinion was a factor affecting his acjtion, 
defendant’s motion for a mistrial should have ]3een 
granted. A judge who insists that he is informed of njate- 
rial facts bearing upon the case, whose preconceived olpin- 
ions are not only without support in the evidence but 
contradicted by it, and who refuses to accept counsel’s 
invitation to make available equipment by which the jqdge 
might prove to his own satisfaction that he is wron^, is 
lacking in that essential judicial quality of open-minded¬ 
ness to which every litigant under our system of juris¬ 
prudence is entitled. 

ARGUMENT. 


There was not sufficient substantial evidence of defend¬ 
ant’s alleged negligence to submit that issue to a jury, $nd 
therefore the Court should have directed a verdict in favor 
of defendant as requested. Jackson v. Capital Transit (Jo., 
69 App. D.C. 147, 99 F. (2d) 380. Having submitted ^he 
case to the jury which returned a verdict for the plaintiff, 
the trial court, in view of the lack of substantial evidence, 
should have then entered judgment for defendant. Roberts 
v. Capital Transit Co., 76 U.S. App. D.C. 367, 131 F. (2d) 
871. | 

The facts admitted of only two possible grounds upon 
which a charge of negligence could be made against t|he 
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defendant: 1, that the streetcar was operated at an exces¬ 
sive speed, and 2, that the motorman failed to maintain a 
proper lookout. 

The plaintiff alone testified as to the streetcar’s exces¬ 
sive speed. He estimated that it was traveling 35 to 40 
miles an hour when he first saw it, and that it never reduced 
its speed before the impact. He admitted that he never 
saw the streetcar until his front wheels were on the track. 
He was thus provided with an opportunity to observe the 
streetcar only as it approached directly toward him. At 
the trial he testified that when he “discovered” the street¬ 
car it was only 1 to l 1 /^ streetcar lengths from him. This 
no doubt presented a startling spectacle and afforded only 
a short space in which to observe the movement of the 
streetcar and on which to predicate an estimate of speed 
sufficiently reliable to support a verdict. In this connec¬ 
tion it is noteworthy that in his deposition plaintiff testi¬ 
fied several times that when he first saw the streetcar it 
was only 5 or 6 feet from him. This estimate of distance 
was illustrated by objects in the room which were then 
paced and stipulated by counsel to be 12 feet apart. 

It is also noteworthy that plaintiff does not claim that 
his automobile was pushed more than 14 feet. One police 
officer estimated the “slide” marks left by the automobile 
to have been only 5 or 6 feet in length, the other officers, 
4 to 6 feet. The motorman estimated the distance at 4 to 5 
feet. The uncontradicted evidence indicated that a steetcar 
of this type, weighing approximately 36,000 lbs., could not 
be stopped after the brakes took effect in less than 148 feet 
at 34 miles per hour. At 12 miles per hour the braking 
distance was 17 feet. 

Although refusing to admit in evidence the speed limit 
regulation on the ground that plaintiff’s observation was 
not sufficiently reliable, the trial court nevertheless per¬ 
mitted the issue of speed to be submitted to the jury. There 
was no evidence on this issue except plaintiff’s estimate 
which the trial judge ruled to be unacceptable. 
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Under similar evidence, this court in Roberts v. Capital 
Trmsit Co., 76 U.S. App. D.C. 367, 131 F (2d) 871, stipra, 
ruled that such evidence could not support a verdictj and 
that the trial court was obliged to enter judgment for the 
defendant. There, plaintiff attempted to establish the alle¬ 
gation of excessive speed by two witnesses who estimated 
the speed of the streetcar at 30 to 35 miles per hour. The 
one witness, a pedestrian, testified that the car was abreast 
of him when he first saw it and still abreast of him at the 
time of the accident. The other, a taxi driver, estimating 
his own speed at 15 miles per hour, made his observation 
of the streetcar through his backview mirror. He admitted 
that the streetcar did not overtake him. Such evidence, 
said this Court, was without probative value, adding: 

“Of more significance is the fact that both witnesses 
testified that after the impact the car was stopped 
within a distance of 3 to 5 feet, and the fact that an 
expert testified without contradiction that a car pro¬ 
ceeding at 30 to 35 miles an hour could not have been 
stopped under 150 feet.” j 

In Kelly Furniture Co. v. Washington Ry. d Electric \Co ., 
64 App. D. C. 215, 76 F. (2d) 985, under facts remarkably 
similar to the case at bar, this Court affirmed the lower 
Court where a verdict on behalf of defendant had been 
directed notwithstanding testimony by plaintiff that | the 
streetcar was running from 25 to 28 miles an hour. This 
Court said: 

“Here there was no real evidence that the stree 
was operated at an unreasonable speed * * * . The 
timony of [Plaintiff] that the car ran only 5 feet a 
the accident, indicates it was not running at immoder¬ 
ate speed; 


# • # yy 
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As to the motorman’s alleged failure in the maintenance 
of a proper lookout to observe the plaintiff’s automobile, 
the evidence is equally weak. The morning was admittedly 
dark and misty. Plaintiff, who admitted having experienced 
trouble twice with generator, and once with the lights on 
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the automobile he had purchased for $75, and which he had 
“cranked” the morning of the accident, alone claimed that 
his headlights were burning as he entered the intersection. 
His wife, although asked, said she did not see her husband 
turn on his lights. It is not clear whether she was in posi¬ 
tion to see. One witness on the left side of the streetcar 
looking out of the window never saw the automobile. The 
motorman did not see the automobile until it dashed in 
front of him at which time he observed that its lights were 
not burning. Plaintiff admitted that he did not turn off 
his light switch after the accident and did not know of any¬ 
one who did. The passenger on the streetcar and both 
police officers testified that after the accident there were 
no lights burning on the automobile. On such evidence it is 
difficult to see how the motorman could have seen the plain¬ 
tiff sooner. Certainly there was an equal duty on the part 
of plaintiff to maintain a lookout for approaching street¬ 
cars. All the evidence indicates that the streetcar was 
fully lighted, but by plaintiff’s own admission he did not 
“discover” it until his automobile started to cross the 
tracks. By that time at least, and probably before, the 
motorman had observed the automobile. If the motorman’s 
failure to see the automobile sooner constituted negligence, 
the plaintiff was guilty of even greater negligence. 

n. 

The plaintiff was guilty of contributory negligence as a 
matter of law and the Court should have directed a verdict 
for defendant or entered judgment in its favor. 

Plaintiff testified that as he entered the intersection he 
was traveling at a speed of 10 to 12 miles an hour; that he 
could stop in 5 or 6, probably 10 feet; that he looked to his 
right V> block and saw nothing approaching; that he did 
not look again until he started to cross the tracks when he 
“discovered” the streetcar 1 to 1V> lengths from him. 

As plaintiff entered the intersection there was nothing 
to prevent him from seeing many blocks to his right. True 
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it was dark and misty, but it is a matter of common expe¬ 
rience that one can see a fully lighted streetcar for a great 
distance even under unfavorable weather conditions, lit is 
not clear whether plaintiff did not choose to look further 
than Yz block or whether he claims that climatic conditions 
prevented him from seeing further. In either event he 
cannot escape the charge of negligence. 

With knowledge on his part that streetcars ran on U 
Street, plaintiff was chargeable with the duty to look for 
the approach of such vehicles before attempting to cross, the 
tracks. His admitted failure to see the streetcar until he 
started to cross the tracks, at which time it was too lat^ to 
avoid a collision, can only be attributed to his failur^ to 


look or to his inability, because of weather conditions 


to 


see when he did look. There was no real evidence of 
weather conditions to support the latter alternative. No 
mention is made by any witness of an impenetrable fog. 
All admit it was dark, some said it was misty or drizzling, 
but plaintiff does not contend that it was impossibly to 
observe lighted objects at considerable distance. In fact, 
his principal complaint is that the motorman should have 
observed the approach of his automobile. If weather Con¬ 
ditions reduced visibility to Y> block, the distance plain tiff 
says he looked when entering the intersection, then cer¬ 
tainly due care would dictate that he look again in time 
to stop before entering the path of any streetcar which he 
might then observe. 

If plaintiff’s failure to see the streetcar be attributable 
to the former alternative, which is the more probable, s^ch 
conduct, so this court has several times held, constituted 
negligence as a matter of law. In Faucett v. Bergmann, 
57 App. D.C. 290, 22 F. (2d) 718 (1927), quoting from the 
Supreme Court in Patton v. Texas and Pacific Railroad 
Company, 179 U.S. 658, 21 S. Ct. 275, 45 L. Ed. 361, the 
rule was expressed in these words: 

“It is true that, where the undoubted facts and circum¬ 
stances in evidence clearlv show that one about I to 
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cross a railway track must inevitably have seen a 
coming car or train if he had actually looked in its 
direction, the testimony of the injured party that he 
looked and failed to see it coming may be rejected, and 
his contributory negligence declared as a matter of 
law notwithstanding.-’ 

The case at bar does not differ materially from the 
recent decision of this Court in Capital Transit Co. v. 
Smallwood, 82 U.S. App. D.C. , 162 F. (2d) 14 (June 2, 
1947). There plaintiff testified that as his automobile 
approached and entered the intersection he saw a streetcar 
a carlength away from the intersection; that his automobile 
was traveling 8 to 12 miles per hour and could be stopped 
in 3 or 4 feet. As in the case at bar, plaintiff attempted to 
escape the consequences of his negligent failure to make 
the quick stop of which he was capable by asserting that 
he acquired the right-of-way by regulation since he entered 
the intersection first. The jury returned a verdict in 
plaintiff’s favor. On appeal, this Court reversed, holding 
plaintiff guilty of contributory negligence as a matter of 
law. The favorable language of the regulation upon which 
Smallwood relied was not in existence at the time of the 
accident in the case at bar. Notwithstanding, this Court, 
in language equally applicable to the present plaintiff, said : 

“Possession of the technical right to precedence does 
not justify negligent insistence upon it; and when it is 
possessed by a margin of only a second or two over a 
streetcar, a motorist relies on his technical right of 
way at his peril. No man has the right to calculate such 
close chances as to his ability to cross the track ahead 
of an approaching streetcar, and thus throw the risk 
of injury on the transit company. 

“Moreover, it must be remembered that even at an 
intersection a streetcar has what we have described as 
the preferential, though not exclusive, right-of-way. 
Under this rule, which is thoroughly established in this 
jurisdiction, a motorist on or near the track must use 
reasonable care, as a streetcar approaches, to get off 
or keep off the track until it passes. We have held that 
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the driver of an automobile is charged with knowledge 
of a streetcar’s preferential right-of-way. Even if, 
as a general proposition, a streetcar’s preferential 
right-of-way at an intersection must yield to the right 
of way conferred by the traffic regulation on an auto¬ 
mobile which preceded it into the intersection—'jvhich 
we do not now decide—the contrarv is true whefe, as 
here, the motorist has precedence under the Ijraffic 
regulations by less than two seconds. In such circum¬ 
stances, he is negligent if he proceeds into the path of 
a streetcar so close at hand, when he is able, as [plain¬ 
tiff] w r as, to stop within 3 or 4 feet and save himself 
from injury.” 

In Kelly Furniture Company v. Washington Ry. & Elec¬ 
tric Co. 64 App. D.C. 215, 76 F. (2d) 985, this Court, refer¬ 
ring to plaintiff’s testimony in a case very similar to the 
one at bar, said: 

“ * * * He [plaintiff] says he had an unobstructed piew 
of the street car approaching from his right. But he 
says, ‘I didn’t set my eyes permanently placed on it to 
see how it was being operated or anything of that sort.’ 
If he saw the approaching car so close at hand a|s to 
make the passing dangerous, he took the risk of injury 
in passing it ahead. If he saw it imperfectly and then, 
without again looking, continued heedlessly on, he 
likewise took the risk. In either case he was guilty of 
negligence, for, by his own statement, he could pave 
stopped in a distance of 3 to 5 feet.” 

III. 

The Court erred by admitting in evidence section 28(a) 
of the Traffic Regulations and excluding section 28(e). 

Section 28(a), in the second paragraph, it is provided as 
follows: 

“The driver of a vehicle approaching an intersection 
shall yield the right-of-way to a vehicle which lias 
entered the intersection. When two vehicles enter an 
intersection at the same time the driver of the vehicle 
on the left shall yield to the driver on the right.” 
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That regulation deals with vehicles generally. A sep¬ 
arate subparagraph deals with emergency vehicles and 
streetcars. Section 28(e) at the time of the accident in this 
case and prior to its amendment read as follows: 

“Vehicles of the fire and police departments and am¬ 
bulances shall, when responding to emergency calls, 
have the right-of-way over all traffic, * * *. Streetcars 
shall have the right-of-way upon their respective 
tracks except as to the vehicles listed above in this 
paragraph.” 

It is clear that 28(a) deals generally with the entire 
class of vehicles and that 28(e) deals specifically with a 
limited number of vehicles within the entire class. It is 
axiomatic that however inclusive may be the general 
language of a statute, it “will not be held to apply to a 
matter specifically dealt with in another part of the same 
enactment.” MacEvoy Co. v. United States , 322 U.S. 102, 
107 (1944). Such being the law, 28(e), dealing as it does 
specifically with streetcars, should prevail in this case 
over 28(a). The lower Court ruled otherwise, admitting 
28(a) and excluding 28(e), assigning as reason therefor 
the belief that 28(e) applied only to vehicles which were 
running parallel to the streetcar tracks, and that those 
responsible for the regulations never intended by the regu¬ 
lation that streetcars should acquire a right-of-way over 
private vehicles at intersections. 

Section 28(e) is designed to provide the right-of-way to 
vehicles in accordance with obvious exigencies of emer¬ 
gency situations and need for serving the convenience of 
unwieldy vehicles designed to accommodate large numbers 
of the traveling public. Ambulances and vehicles of the 
fire and police departments when responding to emer¬ 
gency calls take precedence over all vehicles. Streetcars, 
being large, unwieldy vehicles, unable to turn or to stop 
quickly, and accommodating large numbers of persons are 
next in the order of preference. Such would be expected even 
without regulation. It is not surprising that without bene- 
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fit of reference to any regulation, this Court has many, 
many times said in language which cannot be mads more 
clear, that streetcars have a right-of-way over private 
vehicles. The cases are collected in the discussion of| Point 
IV of this brief. They deal more often with right angle, 
intersectional collision than any other situation. Tljiere is 
no logical reason why 28(e) should be construed as liiniting 
the right-of-way of streetcars to the area between inter¬ 
sections and to vehicles running parallel to the tracks. 

When the draftsmen of the regulations, for reasons best 
known to themselves, and in the face of numerous decisions 
of the courts of this and practically every other jurisdiction 
that streetcars should enjoy the right-of-way over private 
vehicles, decided that such right-of-way should be limited 
to the space between intersections, an amendment clearly 
expressing the intention of the regulatory body was 
adopted (R. 42, 43). That amendment, however, did not 
become operative until two years after the accident in this 
case and therefore could not govern the rights and duties 
of parties at a time when it was non-existent. Nor is there 
any basis for the view expressed below that the amendment 
was designed to be a clarification of 28(e), not a change 
thereof. Section 28(e) as originally written was clear be¬ 
yond reasonable possibility of confusion. It was declara¬ 
tory of what this Court had said was and should he the law. 
The regulation in substantially the same form had been in 
effect for over 35 years. In City d Suburban Railway v. 
Cooper , 32 App. D.C. 550 (1909), this Court considered a 
regulation providing that streetcars shall have the right 
of way upon their tracks except as to vehicles of the fire, 
water and health departments and hospital ambulances. 
As to the effect of the regulation the Court said: 

“Whether the District Commissioners in making regu¬ 
lations for streetcar management were also invested 
with the power to determine the right-of-way, or 
precedence, as between cars and private vehicles, at 
street crossings, we need not pause to determine. 
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Assuming that they were, the regulation heretofore 
recited would seem to amount to nothing more than the 
declaration of a generally recognized rule of law.” 

So often has this Court ruled that, for obvious reasons, 
streetcars should enjoy a right-of-way over private 
vehicles, that in a case arising after the amendment, this 
Court, notwithstanding the amendment, said that streetcars 
still enjoy a preferential right-of-way at intersections and 
that the Court needed not under the circumstances then 
before it, to decide whether such preference must yield to 
the right-of-way conferred by the traffic regulations on an 
automobile which entered an intersection first. Capital 
Transit Co. v. Smallwood, 82 U.S. App. D.C. , 162 F. (2d) 
14 (1947). 

IV. 

The trial court not only denied defendant’s requested 
instruction that the streetcar had a right-of-way, or at least 
a preferential right-of-way, but refused to so charge the 
jury, and even enjoined counsel for the defendant from 
arguing in any language whatsoever that the streetcar en¬ 
joyed the right-of-way, preferential or otherwise. As indi¬ 
cated in Point III hereof, the accident in this case occurred 
before the amendment of Section 28 (e) of the Traffic Reg¬ 
ulations, and at a time when this Court had decided in no 
less than 9 cases that streetcars enjoy a preferential right- 
of-way over private vehicles. City & Suburban Railway 
Company v. Cooper , 32 Appeals D.C. 550, 556; Hall v. Dis¬ 
trict of Columbia , 33 Appeals D.C. 80, 82; Capital Traction 
Co. v. Apple, 34 Appeals D.C. 559, 572; Capital Traction 
Co. v. Crump, 35 Appeals D.C. 169, 176; Washington Rail¬ 
way and Electric Company v. TJpperman, 47 Appeals D.C. 
219, 227; Washington Railway and Electric Company v. 
Chapman, 62 Appeals D.C. 140, 65 Fed. (2d) 486; Kelly 
Furniture Company v. Washington Railway and Electric 
Co., 64 Appeals D.C. 215, 217, 76 Fed. (2d) 985; Jackson 
v. Capital Transit Company, 69 Appeals D.C. 147, 149, 99 
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Fed. (2d) 380; Capital Transit Company v. Smallwood, 82 
U.S. Appeals D.C. , 162 Fed. (2d) 14. Of these cases 6 
dealt with intersection collisions, and in each the Coi|irt ex¬ 
pressed in the clearest language that the streetcar enjoyed 
a right-of-way over the private vehicle involved. 

In Capital Traction Company v. Apple, the Court s^id: 

“As indicated in the charge, a streetcar company has 
a preferential right-of-way over its own tracks, which 
all persons, under ordinary conditions, must respect.” 

In Washington Railway and Electric Company v. Upper - 
maw, the Court expressed the rule as follows: 

“Undoubtedly a streetcar company has a preferential 
right-of-way over its tracks which the public generally 
is required to respect.” 

In Washington Railway and Electric Company v. ^hop- 
man this Court expressed itself as follows: 

“While there is a reciprocal duty resting upoh the 
motorman and the driver of a vehicle at a street gross¬ 
ing, the streetcar, a heavy unwieldy vehicle is coilifined 
to a fixed track and is incapable of veering from its 
course to avoid accident. It has the preferential Hght- 
of-way, and this is a rule with which the parties will 
be charged with knowledge.” 

Again in Kelly Furniture Company v. Washington Rail¬ 
way & Electric Company this Court repeated the riile in 
these words: 

“We have said recently that at street crossings a 
streetcar has a preferential right-of-way. [Citing 
cases] The rule is nearly universal and grows ofit of 
the very necessities of the situation. It is impossible 
to turn a streetcar to the one side or the other, arid its 
weight and the power required to operate it mate it 
more difficult to stop or control than an ordinary 
vehicle.” 
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V. 

At plaintiff’s request and over defendant’s objection, the 
Court instructed the jury that they could draw an un¬ 
favorable inference from the failure of a party to call a 
witness within its control. Admittedly this instruction was 
directed toward Dr. Pelland. Defendant contended at the 
trial that there was no factual justification for such an 
instruction. 

The record discloses that plaintiff submitted to a physi¬ 
cal examination by a doctor of defendant’s choice. Dr. 
Pelland, a physician engaged in the private practice of 
medicine in the city of Washington, conducted this exami¬ 
nation of the plaintiff in the presence of the latter’s physi¬ 
cian. A report of Dr. Pelland’s findings was submitted to 
counsel for the plaintiff. The report was favorable to the 
defendant in that it indicated that plaintiff’s injuries were 
not as serious as plaintiff contended. However, defendant 
did not call Dr. Peland for the reason, as stated by its 
counsel, that the case was felt to be one of no liability. It 
was felt by its counsel to be poor strategy to emphasize the 
question of injury. 

Although Dr. Pelland was equally available to both sides 
and although plaintiff had a copy of Dr. Pelland’s report 
indicating what the doctor would testify to if called, plain¬ 
tiff did not see fit to call the doctor but preferred to have 
the jury infer that the doctor would testify to something 
which plaintiff’s counsel knew to be untrue. 

Defendant concedes that under certain circumstances an 
unfavorable inference might be drawn from the failure of 
a litigant to present evidence. However, an examination 
of the authorities indicates that such inference is justified 
only where it affirmatively appears that the witness is 
peculiarly within the power of the party against whom the 
inference is sought. Probably the leading case dealing 
with this proposition is Graves v. U. S., 150 U.S. 118, 14 
S. Ct. 40, 37 L. Ed. 1021 (1893). The rule was there ex¬ 
pressed in these words: 


27 


4y 


“The rule even in criminal cases is that if a pa: 
it peculiarly within his power to produce wit! 
whose testimony would elucidate the transactioj 
fact that he does not do it creates the presumptiy 
the testimony, if produced, would be unfavorably 
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In Stone v. Stone, 78 U.S. App. D.C. 5, 136 F. (2d) 761 
(1943), the Court was sitting without a jury in a suit lor an¬ 
nulment of a marriage contracted in the State of Virginia. 
The wife claimed that the husband had concealed frcjm her 
his true physical condition. Under the laws of Virginia, 
each party to a marriage is required to submit to a njedical 
examination, and the doctor conducting such examination 
is required by law to disclose to each party any c|isease 
which he finds in either. The wife testified that the poctor 
performing the examination did not disclose to her the con¬ 
dition of her prospective husband and that she did not 
learn of his condition until after the marriage. The wife 
did not call the physician as a witnes. In dismissing her 
complaint, the trial judge in a memorandum opinioii said: 
“The attorney for plaintiff has declined to call as a witness 
the doctor who made the examination in this case. I think 
the presumption is that he performed the duty imposed 
upon him in the statute. Therefore I am unwilling upon 
the foregoing state of the evidence to find that p]aintiff 
was deceived.” In reversing the judgment below, this 
Court said: 


“The witness was equally available to appellee’y coun¬ 
sel; and, if subject to subpoena, the trial judge -who 
desired his testimony had power to produce hiir). * * * 
In any event, appellant does not come under the rule 
that a party who has it peculiarly within his po(wer to 
produce a witness, by failing to do so, creates j an in¬ 
ference that if the testimony were produced it | would 
be unfavorable. Appellant had no peculiar pow^r over 
a representative of the Virginia State Department of 
Health, and we think that no unfavorable implication 
can be drawn from her failure to produce him.F’ 
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Not only did it affirmatively appear that Dr. Pelland was 
equally available to both sides, but plaintiff had a copy of 
Dr. Pelland’s report and therefore knew to what he would 
testify. Plaintiff’s counsel admittedly did not call him lest 
his testimony be unfavorable to the plaintiff. The vicious¬ 
ness of the inference which the jury was invited to draw 
is well illustrated. The tryers of the facts were invited to 
infer that to be true which both parties knew to be false. 
Certainly no court of justice can foster any such principle. 

VL 

In the early stages of the case at bar, defendant took the 
deposition of the plaintiff. The version as related in the 
deposition differs radically from the version given by the 
plaintiff at the time of trial. To illustrate: In the deposi¬ 
tion the plaintiff testified that as he entered the intersection 
he looked to the right only 10 or 15 feet; that he could stop 
his automobile in 2 or 3 feet; that when he first saw the 
streetcar it was only 5 or 6 feet from him, the distance 
being illustrated by objects in the room where the deposi¬ 
tion was taken and which were then paced and stipulated 
by counsel to be 12 feet. In contrast to this he testified at 
the trial that when he entered the intersection he looked to 
the right a half block; that it would take him 5 or 6, prob¬ 
ably 10, feet in which to stop his automobile; and that 
when he first saw the streetcar it was 1 to l 1 /* streetcar 
lengths from him. Aside from his own testimony, plaintiff 
offered no evidence in his own behalf from anyone claiming 
to have been an eye witness to the accident. His own cred¬ 
ibility was therefore one of the most vital issues in the 
case. This was clearly recognized by the trial judge who, 
in summing up his charge, instructed the jury (we submit 
erroneously) that if they believed the plaintiff, they should 
return a verdict in his favor. 

Under these circumstances defendant was entitled to an 
instruction from the Court on a material aspect of the 
case. District of Columbia v. Gray , 1 Appeals D.C. 500, 
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506. The defendant requested by its instruction No. |9 that 
the jury be informed as to their rights in dealing witty false 
testimony. The Court not only denied the requested in¬ 
struction in the form as written, but refused defendant’s 
request made at the conclusion of the charge to gra^it the 
substance of this and other denied instructions. 

That defendant’s requested instruction correctly Stated 
the law is hardly open to dispute in this jurisdiction. In 
The Santissima Trinidad 7. Wheat. 283, 5 L. Ed. 454, 468 
(1822) the Supreme Court of the United States in discuss¬ 
ing this very question said: 

“ * * * where the party speaks to a fact in respect to 
which he cannot be presumed liable to mistake, [giving 
examples] if the fact turn out otherwise, it is ex¬ 
tremely difficult to exempt him from the charge tyf de¬ 
liberate falsehood; and courts of justice, under such 
circumstances, are bound, upon principles of law, and 
morality and justice, to apply the maxim falsus in uno, 
falsus in omnibus. . . . The contradictions in the testi¬ 
mony of the witnesses of the libelants have be^n ex¬ 
posed at the bar with great force and accuracy; and 
they are so numerous that, in ordinary cases, no court 
of justice could venture to rely on it without danger 
of being betrayed into the grossest errors.” 

In Alexander v. Blackman 26 App. D.C. 541, 552 (1905) 
this Court approved this principle by quoting the language 
the Supreme Court used in The Santissima Trinidad, 
supra. 

To like effect was the decision of this Court in Emerson 
v. Riley, 41 App. D.C. 480, 494 (1914) wherein it was said: 

“ * * * where it clearly appears that a witness has 
■wilfully testified falsely as to a given point, his Entire 
testimony is entitled to little consideration, for ‘cburts 
are bound by principles of law, morality, and justice, 
to apply the maxim, falsus in uno, falsus in omnibus/ 
The theory upon which this rule is founded is not that 
a witness who has wilfully perjured himself i^ in¬ 
capable of speaking the truth as to other facts] but 
rather that the motive that prompted him to commit 
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perjury in one part of his testimony may lead him to 
support it by falsifying other parts. In other words, 
courts have found it unsafe to base an award upon the 
testimony of such a witness.’’ 

The language quoted above was again adopted with 
approval by this Court in the case of Myers v. Myers, 55 
App. D.C. 281, 284, 4 F. (2d) 948 (1925). As might be 
expected, this principle is applicable to the tryer of the 
facts whether it be judge or jury. In Walsh v. Rosenberg, 
65 App. D.C. 157, 169, 81 F. (2d) 559 (1935) this Court 
said: 

“That the jury answered the question against appel¬ 
lant is not surprising, for in addition to the positive 
evidence of identification, his own admission that, to 
avoid liability, he falsely charged the act to another 
was sufficient to justify the jury in rejecting the whole 
of his evidence.” 

This doctrine was reiterated by this Court as recently as 
1944. 

In Arbuckle v. United States, 79 App. D.C. 282, 284, 146 
F. (2d) 657 (1944), wherein the defendant was convicted 
following testimony given by the defendant which was 
shown to be clearly false in one respect, this Court affirmed 
the conviction saying: 

“In this state of affairs it was for the jury to deter¬ 
mine whether the giving of this testimony was an 
impudent, wilful and vicious subordination, or was a 
mistake of memory explicable by lapse of time. Obvi¬ 
ously, the jury refused to accept the alternative and 
in this view, reasonably enough, might properly have 
disregarded the whole of appellant’s testimony as 
unworthy of belief.” 

m 

The Court erred when, in summing up the charge, the 
jury was instructed that if they believed the plaintiff and 
the implications of his testimony, they should find for him, 



whereas if they believed the testimony of the defendant 
and the implications involved in that testimony, they 
should find for the defendant. 

Where, as in this case, plaintiff gave conflicting versions 
between his deposition and the trial, the factual issues 
could not be reduced to such simplicity as the Court’s in¬ 
structions assumed. But error far more serious than this 
is inherent in the charge. 

It is undoubtedly the province of the jury to ferret the 
truth from conflicting testimony. To that extent the jury 
in the case at bar had to decide whether plaintiff’s; or 
defendant’s version of the accident was correct, but the 
jury’s proper function did not end there, as the Court’s 
charge indicated. After finding the facts, the jury was still 
charged with the obligation of determining whether such 
facts constituted negligence on the part of the defendant 
and freedom thereof on the part of plaintiff. Only in those 
instances where the minds of reasonable men could not 
differ—in which event a verdict should be directed—does 
the question of negligence or the lack of it become a ques¬ 
tion for determination by the judge as distinguished from 
the jury. 

In Sioux City d Pacific R.R. Co. v. Stout, 17 Wall. 657, 
21 L. Ed. 745, the Supreme Court expressed the applicable 
rule in the following words: 

“It is true, in many cases, that where the facts are (un¬ 
disputed, the effect of them is for the judgment of the 
court and not for the decision of the jury... But th sse 
are extreme cases. The range between them is almost 
infinite in variety and extent. It is in relation to th^se 
intermediate cases that the opposite rule prevails. Upon 
the facts proven in such cases, it is a matter of judg¬ 
ment and discretion, of sound inference, what is the 
deduction to be drawn from the undisputed facts. Cer¬ 
tain facts we may suppose to be clearly established 
from which one sensible, impartial man would in^er 
that proper care had not been used, and that negli¬ 
gence existed; another man equally sensible and 
equally impartial would infer that proper care had bejen 
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used, and that there was no negligence. It is this class 
of cases and those akin to it that the law commits to 
the decision of a jury . . . 

“In no class of cases can this practical experience be 
more wisely applied than in that we are considering. 
We find, accordingly, . . . that the authorities justify 
us in holding in the case before us, that although the 
facts are undisputed, it is for the jury and not the 
judge to determine whether proper care was given or 
whether they establish negligence. ,, 

Again the Supreme Court stated the rule in Richmond 
& Danville R. Co. v. Powers, 149 U.S. 43, 45, as follows: 

“It is well settled that where there is uncertainty as 
to the existence of either negligence or contributory 
negligence, the question is not one of law, but of fact, 
and to be settled by a jury; and this, whether the un¬ 
certainty arises from a conflict in the testimony, or 
because the facts being undisputed, fairminded men 
will honestly draw different conclusions from them.’ , 

This Court had occasion to express itself on this subject 
in the case of Tobin v. Pennsylvania R. Co., 69 App. D.C. 
262, 265,100 F. (2d) 435 (1938). It was there said: 

“Under the circumstances of the present case, the 
whole question of due care and contributory negligence 
was one for the jury and we think that the evidence 
upon that question * * * was susceptible of different 
conclusions by reasonable men. ,, 

This function was denied to the jury by the Court’s 
charge. Truthfulness was made the equivalent of due care. 
Such, of course, is not the case. The jury could well have 
found, as plaintiff claimed, that he looked to his right upon 
entering the intersection, saw nothing, proceeded without 
looking again until he started to cross the track. Under 
the.Court’s instruction it would then have been the duty of 
the jury to find in plaintiff’s favor, even though, had the 
question been left with them to decide, the jury might have 
found that in the exercise of due care, plaintiff, after enter- 
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ing the intersection, would have been required to look again 
for approaching streetcars in time to stop before reaching 
the tracks. This is only one of many illustrations permitted 
by the facts of this case demonstrating the error of the 
Court’s charge. 

vm 

The trial judge advised counsel for the defendant during 
the latter’s opening statement to the jury that he could 
not allude to admissions made by the plaintiff in the lat¬ 
ter’s deposition, because such admissions would not be ad¬ 
missible until and unless plaintiff took the stand, and then 
only for impeachment. During the course of the trial plain¬ 
tiff did take the stand and gave testimony varying in many 
important respects from that given in his deposition. 
When confronted with inconsistent statements in his depo¬ 
sition, he admitted making some of them, protested lack of 
recollection as to others, insisted that certain testimony in 
his deposition was not intended as a definite statement, 
and explained other inconsistencies by saying that Ipis 
recollection grew fresher with the passage of time. The 
portions of the deposition about which plaintiff was inter¬ 
rogated were admitted in evidence without objection pr 
qualification, but counsel for plaintiff in his final argument 
advised the jury that such testimony was not affirmative 
proof and could be considered by the jury only as impeach¬ 
ment. When the defendant objected to this as an incorrect 
statement of law, the Court overruled the objection, again 
stating in the presence of the jury that such admissions Py 
the plaintiff in his deposition “are not admissible as proof 
of issue; they are admissible—if admissible at all—for the 
purpose of impeaching the witness.” 

After plaintiff’s counsel had continued with his argu¬ 
ment, the Court interrupted to state the following: 

“The Court made a misleading statement. Of course 
any statement made by any party to a suit or aniy 
witness, certainly when it is admitted it was made, 
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the jury can take into consideration as evidence in the 
case—any statement whether he made it in a deposi¬ 
tion or wherever he made it.” 

It is, of course, the rule of this jurisdiction as well as 
others that statements made by an ordinary witness prior 
to the time of trial and inconsistent with his testimony are 
admissible only after a proper foundation has been laid, 
and then only to impeach his credibility, and not as proof 
of the issue, except insofar as the witness admits the truth 
of such statements. MacLachlan v. Perry, 63 Appeals D. C. 

24, 68 Fed. (2d) 769 (1934); Johnson v. Newton, 58 Ap¬ 
peals D. C., 118, 25 Fed. (2d) 542 (1928); Bridges v. Wixon, 

326, U. S. 135, 65 S. Ct. 1443 (1945). But a party to the 
cause of action stands on a different footing. His admis¬ 
sions, proved by competent evidence, are admissible at the 
insistence of the opposing party, not only to impeach him 
but also as substantive evidence in proof of the facts at 
issue. New York Life Insurance Company v. Taylor, 79 i 
U. S. App. D. C. 66,147 Fed. (2d) 297 (1945); Nu Car Car¬ 
riers v. Traynor, 75 U. S. App. D. C. 174, 125 Fed. (2d) 47 
(1942); McNiel v. Holbrook , 12 Pet. 84, 9 L. Ed. 1009 ' 

(1838); Harrison v. U. S. (CCA 10th, 1930) 42 Fed. (2d) 

736. In the last mentioned case, this axiomatic principle 
of law was explained in the following succinct language: 

“Since appellant was a party to the action his.state¬ 
ment not only impeached him but it constituted sub¬ 
stantive evidence against him.” 

j 

Twice in the presence of the jury, the Court took a posi¬ 
tion inconsistent with this fundamental principle of law, 
the latter time expressly stating that admissions by the 
plaintiff could not be considered as proof of the issues but 
only as impeaching testimony. Thereafter the trial judge , 
announced that he had been in error when making the state¬ 
ment just mentioned. 

Counsel has great difficulty understanding just what the 
Court was attempting to correct and what rule was being 
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adopted as an alternative, and it is inconceivable 
jury could have correctly interpreted the judge’s 
True the judge said he had made a “misleading 
ment,” but that alone was not helpful in the 
some intelligible statement as to the respects in 
was misleading, followed by a correct statement of 
which the jury could understand. 

The attempted clarification was inadequate because it 
instructed the jury only that the jury could take the plain¬ 
tiff’s admissions into consideration “as evidence in the 
case.” Defendant’s principal quarrel with the rulings 
theretofore made by the Court related not to whether the 
admissions were “evidence” but rather whether such evi¬ 
dence could be considered as substantive proof of the issue 
as well as impeachment of the plaintiff. 

In attempting to clarify the law, the trial judge com¬ 
mitted further error when he likened statements by a party 
to those of any witness. As indicated above, prior state¬ 
ments by a witness can be shown only for the purpose of 
impeachment and may be admitted in evidence only after 
a proper foundation has been laid. Such is not true of ad¬ 
missions by a litigant. 

The Court committed further error when it indicated 
that admissions by a litigant could be considered by the 
jury only when the litigant admitted having made such ad¬ 
missions. This is not the law. The admissions w(ien 
proved by competent evidence, as was done in this c^ise, 
are admissible irrespective of whether the litigant admits, 
disclaims or attempts to explain them. 

ix. *. 



In overruling defendant’s motion for a directed verdict, 
the trial judge stated that it was a notorious fact that 
streetcars run very fast in the early morning hours, qnd 
that he knew how quickly they could be stopped because he 
had observed them in front of the courthouse and as he 
walked to work. He added that courts as well as juries 
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should take into account the evidence of their own senses 
in the determination of issues before them, regardless of 
whether there was such evidence in the case. 

Since the Court’s view as to the stopping ability of 
streetcars differed from what counsel for defendant knew 
to be the fact, counsel offered to make available to the court 
the facilities by which the trial judge could learn the truth 
and disabuse his mind of mistaken impressions influencing 
his action in this and other like cases coming before him. 
This suggestion was discarded as lacking “practical 
value.” Counsel for defendant then requested a mistrial 
on the ground that the Court was admittedly influenced by 
matters outside the record. This motion was characterized 
as “ridiculous,” and overruled. 

The speed at which defendant’s streetcar was traveling 
and the distance in which it could be stopped were of the 
most vital importance to the proper determination of this 
case. The judge’s admitted conviction about these mat¬ 
ters, reached in the one instance without benefit of evi¬ 
dence, and in the other contrary to the uncontrverted testi¬ 
mony of an expert, deprived defendant of the impartial 
trial to which it was entitled. Whitaker v. McLean, 73 App. 
D. C. 259,118 F. (2d) 596 (1941). 

A judge, even in jury cases, must pass upon facts. This 
he does when determining whether a motion for directed 
verdict should be granted for lack of evidence, and to a 
greater extent when he rules upon a motion for new trial. 
At that time the trial judge is entrusted with a discretion 
exceeding the powers of an appellate court. He may then 
and should grant a new trial if, in his unbiased opinion, 
he believes that the verdict is contrary to the weight of the 
evidence. United States v. Socony-Vacuum Oil Co., 310 
U. S. 150, 247. As said by the Supreme Court, a trial judge 
is not a mere moderator at a town meeting, submitting 
questions to the jury for determination, nor simply ruling 
on the admissibility of testimony, but one who in our juris¬ 
prudence stands charged with full responsibility to see that 
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justice is done. Patton v. Texas & Pacific Ry., 179 ijj. S. 
658, 660. This high responsibility, we submit, can npt be 
equitably discharged by a judge admittedly influenced by 
matters not in evidence and who is unwilling to avail pirn- 
self of the means by which bis error may be demonstrated 
to his own satisfaction. 

In McFadden v. U. S. (CCA 7th, 1933) 63 F. (2d) 111, a 
conviction was set aside and a new trial granted because 
the trial judge indicated at the start of the trial that be 
had received authentic information convincing him of de¬ 
fendant’s guilt. Holding that the judge should have dis¬ 
qualified himself, the Court said: 

“Without considering other questions discussed in 
briefs or argument, we feel that in all fairness this 
judgment against appellant should not be permitted 
to stand.” 

In Berger v. United States , 255 U. S. 22, involving a 
prosecution for espionage, the Supreme Court held that ex¬ 
pressions by the trial judge of his conviction that German- 
Americans as a class were disloyal, disqualified him from 
sitting in judgment of a member of that class. 

In N.L.R.B. v. Washington Dehydrated Food Co. (C^A 
9th, 1941) 118 F. (2d) 980, 996, the court held that whjere 
the record disclosed that the trial examiner displayed a 
conviction not supported by the evidence and contradicted 
by expert testimony, there was “convincing proof that jhis 
conduct deprived respondent of a fair hearing.” 

In The Reno (CCA 2nd., 1932) 61 F. (2d) 966, the court 
held that appellant had been deprived of a fair trial wh?re 
it appeared that the trial judge had reached a conviction 
before all the evidence was heard. 
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CONCLUSION. 

This case should be remanded with instruction to dis¬ 
miss the complaint or at least to grant a new trial. 

Respectfully submitted, 

Howard Boyd, 

Edward B. Williams, 

Robert K. Eifler, 

Colorado Building, 
Washington 5, D. C., 
Attorneys for Appellant. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

398 Filed Mar 14 1944 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 23,449 

Charles Gamble, 2347 Sherman Avenue, N. W., Washing¬ 
ton, D. C., Plaintiff , 


v. 

Capital Transit Company, a body corporate, 36th and M 
Streets, N.W., Washington, D. C., Defendant. 

Complaint For Personal Injuries and Damages Sustained by 
Motorist in a Collision Between Automobile and Street Car. 

The complaint of the plaintiff, Charles Gamble, respect¬ 
fully shows to this Honorable Court as follows: 

1. That the plaintiff, Charles Gamble, is a citizen of the 
United States and a resident of the District of Columbia. 

2. That the defendant, Capital Transit Company, is a 
body corporate and is engaged in the business of operating 
and maintaining a street railway system in the City of 
Washington, District of Columbia and maintains an office 
in the said City of Washington, District of Columbia. 

3. That the amount involved in this suit is within the 
jurisdiction of this Honorable Court. 

4. That the plaintiff, Charles Gamble, on, to-wit, April 
10, 1942, was operating an automobile owned by him in a 
southernly direction on Vermont Avenue, N.W., at or near 
its intersection with “You” Street, N. W., in the City of 
Washington, District of Columbia. 

5. That on the date aforesaid, the defendant was operat¬ 
ing a street car by and through its servant, agent and em¬ 
ployee in an easternly direction on “You” Street, N.W., 
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at or near its intersection with Vermont Aveitiue in 
399 the said City of Washington, District of Columbia. 

6. That it then and there became the duty of the 
defendant to exercise reasonable care in the operation of 
its said street car; that notwithstanding its said duty the de¬ 
fendant operated its said street car at the time and place 
aforesaid, in a careless and negligent manner, in that it 
failed to exercise proper control in the operation of its 
said street car and failed to maintain a proper lookout, and 
failed to give a warning of its approach and operated the 
same at an excessive rate of speed; and for that the defend¬ 
ant, in violation of Paragraph (a), Section 28, Article 6, 
of the Traffic and Motor Vehicle Regulations for the District 
of Columbia, then and there in force and effect, and which 
provides as follows: 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles.’ * 

negligently failed to slow down upon approaching said in¬ 
tersection and keep its street car in such control as to avoid 
a collision with the plaintiff herein; and for that the defend¬ 
ant, in violation of Paragraph (a), Section 28, Article of 
the Traffic and Motor Vehicle Regulations for the District 
of Columbia, then and there in force and effect, and which 
provides as follows: 

“The driver of a vehicle approaching an intersection ihall 
yield the right-of-way to a vehicle which has entered! the 
intersection. When two vehicles enter an intersection at 
the same time, the driver of the vehicle on the left shall jjield 
to the driver on the right.’’ 

negligently failed to yield the right-of-way to the plaintiff’s 
vehicle which had already entered the said intersection; ]and 
for that the defendant in violation of Paragraph (c), Sec¬ 
tion 22, Article 6 of the Traffic and Motor Vehicle Regula¬ 
tions for the District of Columbia, then and there in f<j>rce 
and effect and which provides as follows: 
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400 ‘ ‘ The speed of any vehicle on any street, highway, 

or bridge in the District of Columbia shall not exceed 
25 miles per hour, except as hereinafter specifically pro¬ 
vided, or as may otherwise be indicated by official signs.” 

did negligently exceed 25 miles per hour at said intersec¬ 
tion. 

7. That as a result of the said negligence and violation of 
the said Traffic and Motor Vehicle Regulations, the said de¬ 
fendant did run into and strike the automobile then and 
there being operated by the plaintiff, causing the plaintiff 
to be thrown against parts thereof, whereupon he sus¬ 
tained numerous, contusions, lacerations, and abrasions in 
and about his head, face, neck, body and limbs, and he also 
sustained fractures of the 1st, 3rd, 4th, 5th, 6th, 7th, 8th, 9th, 
and 10th ribs on the right side; and he suffered severe 
mental and physical pain and anguish as a result of the said 
injuries; and he will in the future continue to suffer great 
mental and physical pain and anguish; and he was confined 
to the hospital and his home for a great length of time and 
he sustained a severe shock to his nervous system; and he 
will be permanently disabled as result of said injuries and 
for that his automobile was entirely demolished as a result 
of the said collision, and he also lost time from his regular 
employment with resultant loss of earnings, and he was 
required to spend large sums of money and incur obliga¬ 
tions in large sums of money for hospital, medical and nurs¬ 
ing bills in a endeavor to be cured of his injuries, all to the 
damage of the plaintiff in the sum of Ten Thousand Dollars 
($10,000.00). 

Wherefore, the plaintiff, Charles Gamble, demands the 
sum of Ten Thousand Dollars ($10,000.00) from the defend¬ 
ant, Capital Transit Company, a body corporate, besides 
costs of this suit. 

Dorsey K. Offutt, 

613 Woodward Building, 
Washington, D. C., 

Attorney for Plaintiff. 
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)1 Demand For Jury Trial 

The plaintiff demands a jury trial of all the issues in this 


case. 


Dorsey K. Offutt, 
Attorney for Plaintiff. 


402 Filed Apr 3 1944 

Answer. 

Now conies the defendant, by its attorneys, and for an¬ 
swer to the complaint filed herein says: 

1. It admits that it is a corporation and a common car¬ 
rier of passengers within the District of Columbia and was 
operating one of its street cars at the time and place alleged 
and that the plaintiff’s automobile collided with the said 
street car, but it denies each and every other allegation in 
the complaint contained. 

2. For a further defense to the complaint it avers that the 
injuries, if any, sustained by the plaintiff were caused by 
the negligence of the plaintiff, or in the alternative, the con¬ 
tributory negligence of the plaintiff. 

Edmund L. Jones, 

Bowen and Kelly, 

By H. W. Kelly, 

R. E. Lee Goff, 

929 E Street, N. W., 
Washington, D. C., | 

Attorneys for Defendant. 


403 Filed Oct 15 1947 

Plaintiff’s Prayer No. 4. 

The jury are instructed that there was in force and effject, 
at the time of the accident involved in this case, a traffic 
regulation of the District of Columbia making it unlawful 
for a motor vehicle to be driven at a greater rate of spfeed 
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than was reasonable and prudent considering the traffic, 
surface, width of the highway, and the hazard at intersec¬ 
tions, and any other conditions then existing, and a further 
regulation requiring all vehicles approaching an intersec¬ 
tion to slow down, and requiring the driver of a vehicle ap¬ 
proaching an intersection to yield the right-of-way to a 
vehicle which has entered the intersection where there is no 
officer or traffic signal lights controlling traffic at said inter¬ 
section. A violation of a traffic regulation is negligence. If 
such negligence be the proximate cause of the plaintiff’s in¬ 
juries, and there be no negligence by the plaintiff proxi- 
mately contributing to the accident, the defendant is liable 
and your verdict should then be for the plaintiff. 

Granted as amended in connection with defendants’ 4th 
prayer. 

• **••••### 

404 Filed Oct 15 1947 

Plaintiff’s Prayer No. 5a. 

The jury is instructed that if you find from the evidence 
that any party has a witness with knowledge of material 
facts pertaining to the case peculiarly under his control and 
available to him, and that party has failed to produce the 
witness or to explain the absence of said witness, then you 
may infer by the failure of that party to produce the witness 
in the case, that had the witness testified in the proceeding 
the testimony of said witness would not have been favorable 
to the party who so failed to produce the witness. 

Granted. 

405 Filed Oct 15 1947 

Plaintiff’s Prayer No. 12. 

The jury are instructed that if you find for the plaintiff, 
you should award him such sum as will fairly, reasonably 
and adequately compensate him for the physical injuries he 
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has sustained, and also for his physical and mental pain and 
anguish directly resulting from his physical injuries, and 
for expenses incurred and damages sustained, including 
doctors’ bills, hospital bills, and compensation for loss of 
earnings as shown by the evidence; and, if you find from 
the evidence that plaintiff will suffer from his injuries for 
any time in the future, you should award him an additional 
sum to compensate him for such physical injuries, future 
pain and suffering, future expenses in connection therewith, 
all of which cannot exceed the amount claimed in the 
complaint. 

Granted As Amended. 

406 . Filed Oct 15 1947 I 

Defendant’s Requested Instruction No. 2. 

You are instructed that the streetcar had the right-of-way 
over the plaintiff’s automobile. 

Denied. 

• • # • • • • * # # 

407 Filed Oct 15 1947 

i 

Defendant’s Requested Instruction No. 2(a). 

You are instructed that the streetcar had a preferential 
right-of-way over the plaintiff’s automobile. 

Denied. 

###••••**< 

408 Filed Oct 15 1947 

Defendant’s Requested Instruction No. 9. 

You are instructed that if any witness or party has testi¬ 
fied falsely about any material fact regarding whicjh he 
or she could not reasonably have been mistaken, then you 
are at liberty to reject all or any portion of such testimony. 

Denied. 

* * * • * • • * • i * 
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Filed Oct 15 1947 


Verdict and Judgment. 


This cause having come on for hearing on the 9th day of 
October, 1947, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 


Arme S. Solem 
Thomas J. Myers 
Bertha T. Fillmore 
Flossie L. Gilliard 
Angela D. Jones 
Mollie M. Lutsky 


Mary C. Bergen 
Anna B. Burgess 
Alvin J. Jeffers 
Joseph L. Pellegrino 
William A. Grant 
Gilbert Striner 


who, after having been duly sworn to well and truly try the 
issues between Charles Gamble, plaintiff and Capital Tran¬ 
sit Co., defendant, and after this cause is heard and given to 
the jury in charge, they upon their oath say this 15th day 
of October, 1947, that they find the issues aforesaid in favor 
of the plaintiff and that the money payable to him by the de¬ 
fendant by reason of the premises is the sum of $5,000. 

Wherefore, it is adjuded that said plaintiff recover of the 
said defendant the sum of Five Thousand Dollars together 
with costs. 


Harry M. Hull, 
Clerk , 

By James M. Parsons, 
Deputy Clerk. 


By direction of 
Justice T. Alan Goldsborough 


• • * • 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 


Opening Statement on Behalf of the Defendant. 


22 We will show also that under a procedure th^it is 
known as the taking of a deposition, wherein coiinsel 

has a witness sworn and a court reporter, such as the one 
who sits here, takes down questions and answers, we inter¬ 
rogated the plaintiff in this case and asked him— 

Mr. Offutt: I do not know whether he will be able to show 
that. I do not know whether he can show it unless there is 
some occasion for it. He is now talking about a deposition 
of the plaintiff. The plaintiff is here, and he is going to 
take the stand. I object to the reference to the deposition 
at this time. 

Mr. Boyd: If Your Honor please, any statement that a 
party may have made against his interest would be an I ad¬ 
mission which we could show he made irrespective of 

23 whether he was in a courtroom or not. I proposjs to 
tell the jury what admissions this man made at the 

time that we took his deposition. Whether he takes the 
stand or whether he sits here, I submit I would have a legal 
right to show what admissions this man made under okth, 
which were recorded by a court reporter. 

Mr. Offutt: I submit he could not show that if the wit¬ 
ness takes the stand and says the same thing. 

The Court: How is that? 

Mr. Offutt: I submit he could not show what was said in 
the deposition if the witness takes the stand in his cas^ in 
chief and says the same thing he said in his deposition,. 

The Court: I just do not understand the point you are 
making. Either this is unusual, or I do not see any par¬ 
ticular difficulty. I do not understand your point. 

Mr. Offutt: He has started to say that he is goin^ to 
introduce in evidence a deposition which the plaintiff had 
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made of his testimony. I say that at this time that is not 
proper in his opening statement, because he cannot intro¬ 
duce that deposition unless the plaintiff takes the stand and 
says something different from what he said when the deposi¬ 
tion was taken. It may be that he can never introduce that 
deposition. He is now saying he is going to introduce the 
deposition. 

The Court: I think Mr. Offutt is right about that, sir. 
Mr. Boyd: Does Your Honor rule that I may not show 
this man’s admissions in the deposition unless he 
24 takes the stand? I submit that I may show what a 
party to a piece of litigation said irrespective of 
whether he takes the stand. 

The Court: The Court does not think you ought to make 

the statement in your opening statement, sir. 

• ••••••#** 

26 Charles Gamble, the plaintiff, was called as a wit¬ 
ness and being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Offutt: 

*••**•••** 

29 Q. Coming down to the morning of this accident, 
April 10, 1942, what time did you leave your house ? 

A. About quarter of 6:00. 

Q. What time were you due at work? A. Due to work, 
7:30. 

Q. What was the condition of the weather at that time? 
A. It was cloudy and foggy, misting and raining. 

30 By the Court: 

Q. What time did you say you left your home? A. 
Around a quarter of 6:00 in the morning. 

Q. Had you had your breakfast? A. Yes. 

Q. How long would it take you to get over there? A. 
Well it usually takes about thirty minutes, but I usually 

stop, you know, and pick up other fellows along the way. 

*•**••*### 
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Q. How about the mechanics of the car—mechanically— 
the motor, and so forth? A. It was in good condition,. It 
was just newly overhauled. 

Q. Coming down to the scene of this accident: |EIow 

31 about your lights? Can you tell us whether yob did 
or did not have your headlights on? A. Yes, my 

headlights was on. 

*••*•*••** 

A. As I came out of my house and cranked my car land 
started off, I pulled my headlights on. 

Q. Did you have an automatic starter or a hand cra|nk? 
A. No; I had an automatic starter. | 

Q. How did you get down to the point where this Occi¬ 
dent happened? A. Well, I turned my car around |and 
drived it down to this—from my house down to Vermont 
Avenue and U Street 

Q. Did you come down Vermont Avenue? A. I came 
down Vermont Avenue—came across Florida Ave- 

32 nue right into Vermont. 

Q. So you entered Vermont Avenue right up 
where Florida Avenue and V Street come together? A. 
Go across. 

Q. Now, will you tell us, as you approached the intersec¬ 
tion of Vermont Avenue and U Street, where the accident 
occurred, were there traffic lights in operation there? A. 
No, they wasn’t. 

Q. At what speed were you operating you car at that 
time? A. I was running around 15, 18 miles. 

Q. Now, on what portion of the street—that is, on what 
part of Vermont Avenue—were you driving your car? Ai I 
was on the right-hand side of the center line. 

Q. How wide is Vermont Avenue? I mean by that, how 
many cars would it take? A. Two-lane traffic. If a ciar 
be parked, you could easily get by. I 

Q. Do you mean two lanes going one way? A. Yes. 

Q. Is that true on both sides of the street? A. That is 
right. 
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Q. So tlie whole street will take four cars, two going each 
way? A. Sure. 

33 Q. About how far were you from the center of the 
street? A. I was about, possibly, around 4 feet. 

Q. Do you recall whether the center line was painted 
white at that time ? A. As far as I can recollect, it was. 

Q. Now', will you tell us wrhat occurred as you approached 
the intersection? Just use your ow’n words. A. Well, as 
I came up to U Street, I slowed my car down as usual, 
crossing— 

Q. You say you slow'ed it down. What speed did you 
slow it down to? A. I slowed it down to possibly 10 or 
12 miles an hour, at a very slow speed, and I looked to my 
left and then to my right, and then I seed it was clear and 
proceeded to go on from there. 

Q. You say you looked to your left and to your right? A. 
Yes. 

Q. As you looked to the right, how far could you see down 
the street to your right? A. You could see—I could see 
half way of the block clear and good. 

Q. Do you mean half w'ay to Tenth Street? A. Yes. 

Q. Where were you at that time? Had you yet 

34 entered the intersection? A. I was just entering in 
the intersection at that time. 

Q. Was there any vehicle in sight—streetcar or any¬ 
thing else—coming from your right? A. No. 

Q. As you looked to your left, were there any vehicles 
coming from your left in sight? A. No. 

Q. How far could you see to your left? A. I could see 
about the same distance—that distance between there— 
about probably two streetcar lengths. 

Q. How many windshield wipers did you have on your 
car? A. I had two windshield wipers. 

Q. Were they in operation or not? A. They was. 

Q. You say you started on through the intersection. Now, 
tell us what happened. A. As I proceeded on further in the 
intersection, then as I just—before my front wheels hit the 
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eastbound rail, why, I looked again, and I remembe r that 
time my front wheel was hitting the eastbound rail, and I 
discovered a streetcar aw T ay from me probably aboi|it the 
length of a streetcar—about the length and a half of a 
streetcar aw T ay from me—just coming into that little short 
block; and just as I pulled on further across, why, ai; that 
time the streetcar hit me right between the two doors. 

35 Q. The two doors on which side of your car|? A. 
The right side. 

Q. That streetcar that you speak of: Had that streetcar 
entered the intersection yet when you first saw it? At No, 
not the intersection where I was. 

Q. It had not yet crossed that line? A. No. 

Q. You were just about to cross or were crossing the 
eastbound rail? A. I w’as—my front wheel was just hinting 
the east rail. j 

Q. How far -were you going at that time? I were going 
around 10 miles or probably 12. 

Q. Did you keep your eye on the streetcar from the time 
you saw it at that time when you looked up to your light 
until it struck you? Did you see the streetcar from that 
time until it struck you? A. Yes. 

Q. How fast was it going? A. Well, from what I cbuld 
judge, you know, it was going probably around 34 or plrob- 
ably 40 miles on hour. 

Q. Did it slacken its speed at any time before it struck 
you? A. No, it did not. 

36 Q. Did the motorman sound a bell or warning of 
any kind? A. No. 

Q. What did you do, if anything, to avoid the collision? 
A. Well, all I remember doing is throwing my car, going 
at such a slow speed—I throwed my car in second gear, (you 
know, to get off faster, because I couldn’t speed up at the 
slow speed I was making at that time. 

Q. On what portion of the street was your car at that 
time, when you saw the streetcar bearing down on you from 
the right? A. Well, what side of the street? 
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Q. You said that up here (indicating) you were on the 
right-hand side of the center line. Where were you when 
you got to the streetcar tracks? A. Well, I was about 3 or 
4 feet, probably, from the center line. 

Q. Still on the right-hand side? A. That is right. 

Q. Now, when the streetcar struck you, tell us what hap¬ 
pened. A. Well, when the streetcar hit me, it bumped me 
twice, and each time—the last time it bumped me, it looked 
like it was almost turning me over; and after that time I 
fell away from the steering wheel. 

37 Q. What happened to you in the collision? A. 
Well, when it hit me, then I fell away from the steer¬ 
ing wheel, because I think one time it was going to turn me 
over by pushing me so far; and another man came up there 
—I don’t know who he was—and went to try opening my 
door to take me out—him and two more fellows, you know— 
and they did get the car open, you know, and I guess they 
must have switched off the motor and taken me out, because 
at that time I was unable to do anything for myself, and 
they stopped a cab and put me in it. 

Q. How do the lights turn off and on? Are they con¬ 
trolled by the same switch that turns your motor on? Are 
they located at the same location in your car? A. No, they 
had a special light switch. 

Q. Do you know whether they turned the lights off, then, 
at the same time they turned the motor off? A. I guess 
they did; I don’t know. 

Mr. Boyd: I object to what he guessed they did, if the 
Court please, and move that that go out. 

The Court: Objection sustained. He does not know 
whether they did or not. 

• •*••••••# 

38 Q. When you got to the hospital, what was done 
for you there? A. Well, they gave me first-aid ser¬ 
vice; and about thirty minutes after I got in, two police¬ 
mans came and asked me did I have my driving license, and 
my nurse—she took the driver’s license out of my pocket, 


because I was unable to be questioned much—nothing more 
than shake my head; but I couldn’t say nothing. 

****«*#*^# 

39 Q. I do not know whether I asked you this question 
or not: Going back to the scene of the accidentl where 


was the front of the streetcar with reference to your car 


after the collision took place? I mean by that was it ^gainst 
your car or away from it? A. Yes, it was against my car. 

Q. Can you give us any idea where your car wais with 
reference to the center of the intersection after t ie col¬ 
lision—that is, after the car had stopped? A. As far as 
I could judge, it looked like he pushed me about 2 or 3 feet 
over the center line. 

Q. So your car was completely over 2 or 3 feet? Al That 
is right. 

Q. The right side of your car was 2 or 3 feet o^er the 
center line? A. That is right. 

*•*••••••# 

51 Q. Dr. Samuel L. Bullock was the doctor who at¬ 
tended you? A. Yes. 


* * * * • * • * •! * 


53 Q. Would you mind stepping down here, Rev. 
Gamble, and marking on this map where you were when you 
say you looked to the right and could see half way up the 
block? Just put a little X where you were. You understand 
the extent of this plat? This is the curb line (indicating), 
this is the line in the center of the street (indicating), this is 
the other line, dividing the two lanes of traffic (indicating), 
and this is the intersection (indicating). A. You want me 
to put a mark just about where I looked at it? 

Q. Just about where your car was when you got, I think 
you said—just before you got to the intersection or at the 
intersection and looked toward the streetcar. Put a cross 
mark there. A. (The witness placed a mark on the black¬ 
board.) 
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Mr. Offutt: May I mark it a little heavier? May I just 
go over his mark? 

Mr. Boyd: Yes, surely. 

By Mr. Offutt: 

54 Q. Will you put a mark where your car was when 
the collision took place? Put another small X mark 

there. A. (The witness made a mark on the blackboard.) 

Q. Is that the front or the back of your car? A. That is 
the front. 

Q. The front of your car? A. Yes. 

Q. Now', will you put a mark where your car was after it 
came to a stop—another little X? A. After the streetcar— 
Q. (Continuing) had struck you and the car had 
stopped. A. (The witness made a mark on the blackboard.) 
Mr. Offutt: Do you think that is heavy enough? 

Mr. Boyd: Make it heavier, if you wish. 

By Mr. Offutt: 

Q. Will you put a little dot where the front of the street¬ 
car was when you were just going on the track or were on 
the east rail, I think you said, and the streetcar, you said, 
was a streetcar length or a streetcar length and a half 
away from you? A. (The witness made a mark on the 
blackboard.) 

Mr. Offutt: May I make that a dot instead of an X? 
Mr. Boyd: I do not care. 

Mr. Offutt: All right. All his marks are X’s. 

Mr. Boyd: Why don’t you put some numbers next 

55 to them? After the first X that he made, put the 
number 1. That represents the front of his car at 

the time he looked to the right. The second X represents 
the point where the front of his car was at the time he was 
struck; is that correct? 

Mr. Offutt: Yes. 

Mr. Boyd: The third X that he put there represents the 
front of his car after it came to a stop, following the col¬ 
lision? 
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Mr. Offutt: Yes. 

Mr. Boyd: The fourth X represents the front bf the 
streetcar when he first saw it, which was at the time hi^ front 
wheels were just about to cross the eastbound rails. 

• *••••••** 

56 Cross-Examination 

By Mr. Boyd: j 

Q. Mr. Gamble, about how many blocks did you live from 
the scene of this accident ? A. Well, probably |$ix or 

57 seven; probably more. 

Q. It was not more than ten blocks away, was it ? 

A. No, I don’t think it would be, because I live just above 
Barry Place on Vermont Avenue. 

Q. So it would be about six or seven blocks away? A. 
Yes. 

Q. This accident happened at 6:13 in the morning, (jlidn’t 
it? A. Well, for me to judge it, as far as I can recollect, 
it now, it happened around about 6:00 o ’clock. 

Q. Even on that estimate, it did not take you fifteen min¬ 
utes, did it, to go six or seven blocks in your automobile? 
A. Well now; I was just trying to judge from the time of 
the accident until the time they taken me in the hospit al. I 
got in the hospital around 6:00 o’clock in the morning. 

Q. You said you left your home at quarter of 6:00 ? A. 
Yes. 

Q. It did not take from quarter of 6:00 to 6:13 to gp six 
or seven blocks, did it? A. No. 

Q. This automobile you were driving was a 1934 Chry¬ 
sler; is that correct? A. That is right. 

Q. You had bought that at an auction, hadn’t you? 

58 A. Yes. 

Q. And paid $75 for it? A. Something like that, 
as far as I can recollect. 

Q. You used the expression here, in answer to Mr. 
Offutt’s question, that when you went out, you cranked the 
car. Was your battery dead? A. No, sir. 
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Q. Had you had any trouble with the battery? A. No, 
sir. 

Q. Had you had any trouble with your generator? A. 
No, sir; not at that time. Everything was fixed. 

Q. You had had some trouble with the generator prior 
to that time? A. Well, when I had the—when I bought the 
car, I had to have it overhauled—generator and every¬ 
thing. 

Q. So you had had some trouble with the generator; is 
that correct? A. Well I don’t know. I told the man to 
put everything in No. 1 condition, because I bought the car 
just as it ■was. You have to buy the car, and whatever the 
condition, you take it around to the shop, and the man 
fixes it. 

Q. Do you recall that you had had some specific trouble 
with the generator? 

By the Court: 

Q. He means after it was fixed up. 

59 Mr. Boyd: No; I am talking about the time before 
it was fixed, if Your Honor please. 

The Witness: Well, I had little lights, but it wouldn’t 
pass inspection, I didn’t think, and I know he worked on 
some parts of it; I don’t know what parts of it. 

By Mr. Boyd: 

Q. You don’t remember that you had trouble with the 
generator? A. I do remember him fixing the light—some 
of the lights on the car—because it wouldn’t pass inspection 
on the lights. 

Q. But you don’t recall about the generator specifically? 
A. Well, probably he did do some generator work on it. 

Q. Do you recall that you testified in your deposition that 
the man had charged you $14 to fix the generator and that, 
at that, he had not fixed it properly, and you had to take 
it to another man to get the generator fixed? A. Yes; well, 
if I did, it is on the bill that he gave me—just what he said 
he did—everything he say he did. 
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Q. Does that refresh your recollection now: that In addi¬ 
tion to having trouble with your lights, you also had trouble 
with your generator? A. Yes; I remember him giving me a 
bill for that—for the generator—well, for the whole, en¬ 
tire works—and he had the different items named on there. 

Q. The generator work was $14, wasn’t it? A. 

60 Yes; something like that. 

Q. You had to take it to some other place to get 
the generator fixed again, didn’t you? A. To put a cut-out 
on it. 

Q. That is a device that is on the generator, isn’t it? A. 
Yes. 

Q. The generator is the thing that charges the battery, 
isn’t it? A. Yes. 

Q. When you went out on this morning in April, early in 
the morning, and you said you cranked the car, w^s that 
because your battery was run down and you had to crank 
the automobile by hand to get the engine started? A. I 
didn’t have no crank with this car. 

Q. What did you mean when you used the expression 
that you cranked the car? A. I just mean that I started up 
the car. 

Q. By using the starter? A. That is right. 

Q. As you came down south on Vermont Avenue, I think 
you indicated to us, you were riding about 4 feet over the 
center line? A. Yes, sir. 

Q. When the front of your car got to the injersec- 

61 tion of Vermont Avenue, you told us, you looked to 
your right; is that correct? A. I looked to my left. 

Q. You looked to your left first, and then you looked to 
your right? A. Yes. 

Q. Now, as one sits at the point where my pencil is (in¬ 
dicating), where you say your car was when you looked to 
the right, there are no obstructions down U Street, are 
there? A. There is a school there, right on the corner. 

Q. W 7 ell, but the school is north of the point where the 
front of your car was when you looked to the right; isn’t 
it? A. Yes. 
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Q. So where my pencil is, which represents the point 
where you say your car was when you looked to the right, 
there are no obstructions to one’s vision looking in this di¬ 
rection down U Street, are there? A. No. 

Q. U Street is a perfectly straight street for many blocks 
on both sides of Vermont Avenue, isn’t it? A. Yes. 

Q. When you looked to your right, did you see a streetcar 
fully lighted approaching Vermont Avenue? A. I did not. 

Q. You indicated here today that you looked half 

62 way up the block when you looked to your right. Is ’nt 
that what you testified to today? A. Yes. 

Q. Do you recall that when we took your deposition, you 
said you looked only to your right 10 or 15 feet? Do you 
remember that? Let me see if this refreshes your recollec¬ 
tion. Page 10: 

‘ ‘ Question: How far did you look as you were approach¬ 
ing the west curb of Vermont Avenue?” 

“Answer: When I entered the intersection and was with¬ 
in it, I could see 15 feet from it, as far as I could judge.” 

“Question: You know you looked that far, you looked 
15 feet of the west curb of Vermont Avenue extended; you 
looked that far, did you not?” 

“Answer: Mostly when I am entering an intersection I 
look that way.” 

“Question: How far did you look?” 

“Answer: I would say 10 or 15 feet.” 

“Question: 10 or 15 feet; that is in a westerly direction 
from the west curb of Vermont Avenue extended?” 

You said: “H’mn. H’mn.” 

Does that refresh your recollection, Mr. Gamble? Do 
you remember that? I realize that that has been many 
years ago. This accident happened more than five years 
ago. But do you remember that when you gave your 

63 deposition, which was in October of 1944, you stated 
you only looked 10 or 15 feet to your right when you 

reached this point (indicating)? A. I remember when he 
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asked me some questions about that. He asked me t 
the space, and they measured it and told me that is 
was. I just judged the space out in the room; but positive, 
I couldn’t tell him, you know; but I knew I could s^e half 
way that block there. 

Q. The distance you measured in the room related to the 
distance the streetcar was from you when you first Saw’ it. 
But do you recall that when you were asked how far you 
looked to your right as you entered the intersection, you 
said you only looked 10 or 15 feet? A. No, 1 don’t recall 
that. 

Q. Would you say that you did not give this testimony 
that I have just read? A. I wouldn’t dispute the testimony. 

Q. As I understand it, Mr. Gamble, you looked at this 
point, XI, and you did not look again until your front 
wheels were just about to cross or were crossing the! east- 
bound rails, and those are the rails on which the car which 
collided with you was traveling; is that correct? A. |State 
that again. 

Q. I say your testimony is that you looked when you] were 
at XI, and you did not see anything coming; and you 
64 did not look again until your front wheels wer^ just 
crossing the eastbound tracks? A. As I was| just 
about to enter the eastbound tracks. 

Q. As your front wheels were just about to enter the least- 
bond tracks? A. Yes. 

Q. The eastbound tracks are the tracks on which thife car 
that collided with you was traveling? A. Yes. 

Q. So your front wheels had already crossed the 
bound tracks, had they not? A. Yes. 

Q. You, of course, knew that TJ Street was straight' and 
that streetcars ran on it? A. Yes. 

Q. You crossed that street every day going to work and 
coming home from work, didn’t you? A. I did. 

Q. On this particular morning, was it still dark? A. Yes, 
it w’as. It was very foggy that morning. It was dark 
enough for us to have lights on. 
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Q. This streetcar that collided with you, as I understood 
your testimony today, was one or one and one-half street¬ 
car lengths away, not yet entering the intersection, when 
you first looked up and saw it; is that correct? Isn’t 

65 that what you testified to ? A. Not at the intersection 
of Vermont Avenue and U Street? 

Q. No. I understod your testimony today to be that when 
you first looked up and saw the streetcar, the streetcar had 
not yet entered the intersection. A. No. 

Q. And that it was one streetcar length or one and one- 
half streetcar lengths away from you? A. As far as I could 
judge. 

Q. Now, do you recall that when this accident was much 
more clear in your mind, back in 1944, at which time we took 
your deposition, you said repeatedly that when you saw the 
streetcar, the streetcar was only about 5 or 6 feet away from 
you when you looked up and first saw it; and then, when you 
were asked to point out some distance in the room repre¬ 
senting the distance from you that the streetcar was when 
you first saw it, you pointed out a distance, Mr. Offutt paced 
it off, and we all agreed that it was nearly 12 feet? Do you 
remember that? 

Mr. Offutt: I object. What do you mean by “we”? 
You were not there. 

Mr. Boyd: Well, my representative was there—a repre¬ 
sentative of the defendant. 

By Mr. Boyd: 

66 Q. Do you know that it was paced off? 

Mr. Offutt: You said “we.” I am just asking 
what you mean. I object to the question, because the proper 
way to ask him about it is to read a specific question and 
answer. 

Mr. Boyd: Very well; I shall be delighted to do that, if 
the Court please. 

Page 5 of the deposition, Mr. Offutt. 

Mr. Offutt: What part? 
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Mr. Boyd: Starting in the middle of the page: 

“Question: Where was the streetcar at that time?” 

“Answer: At that time the streetcar was getting prfetty 
close to me.” 

“Question: How close?” 

“Answer: For me to judge, probably it was about 5 <j)r 6 
feet off from me. Just for me to judge that wouldn’t tea 
definite statement, because a thing like that happens all. of 
a sudden, you know. I only want to tell definite things.” 

“Question: Your best judgment is that the streetcar was 
5 or 6 feet from you when you first saw it?” 

“Answer: That is my best judgment.” 

By Mr. Boyd: 

Q. Now, do you recall that you gave that testimony in 
your deposition? A. Yes. 

Q. This is on page 25 of the deposition. Do you 
67 recall that you said this: 

“Question: I believe you said, when you next saw j;he 
streetcar, it was 5, 6, or 7 feet from you?” 

“Answer: I said 5 or 6 off of me.” 

Do you remember giving that testimony? Do you re¬ 
member that, sir? A. I don’t remember that one, but I 

guess it was all made at the same time. 

° i 

Q. Then, do you remember that the distance was then 

paced off? Let me read this to you: 

“Question: Will you point out some distance in tljiis 
room that the streetcar was from you when you first sj|iw 
it that 5 or 6 feet away?” 

“Answer: I figure about as far from me to that corner. ” 


You indicated a comer in the room where this deposition 


was being taken. 


“Question: The corner of the room over there?” 
“Answer: Yes.” 

“Question: Was the streetcar moving at that time?” 




24 


“Answer: Yes, it was coming down at a great rate of 
speed.’ ’ 

Then, Mr. Offutt said: “I wonder if we could have that 
distance stepped off.” 

Mr. Kelly, who was representing the defendant, said: “It 
is four steps.” 

68 “Mr. Offutt: That would be about 12 feet.” 

* * Mr. Kelly: Is that how far away it was ? ’ ’ 

“The Witness: That is about what I would judge.” 

“Mr. Offutt: May we have that in the record, showing 
that Mr. Gamble has indicated a distance in this room, from 
where he is sitting and which has been measured to be ap¬ 
proximately 12 feet.” 

Does that refresh your recollection, Mr. Gamble, that 
when you first saw this streetcar, it was only what you esti¬ 
mated to be 5 or 6 feet away, but that when you pointed 
out the distance in the room, it was measured to be nearly 
12 feet? A. Well, whenever I seed the streetcar, it was just 
about what I would judge about a streetcar distance away 
from me, or probably a streetcar and a half. 

Q. A streetcar is much longer than 12 feet, isn’t it? A. 
Yes. . 

Q. Do you recall giving the testimony in this deposition 
that I have just read? A. Yes. It is very hard for me to 
judge 12 feet just like that. 

Q. But you remember pointing out some distance in the 
room that was stepped off, don’t you? A. Yes. 

Q. At the time you gave the testimony in your deposi¬ 
tion, your recollection was much more fresh than it is to¬ 
day, was it not? A. No, sir. 

69 Q. Do you mean it is fresher today than it was 
three years ago? A. Yes, about these things, it is. 

Q. It gets fresher as time goes on? A. Well, the more 
you talk about a thing to me, I can remember it more better. 

Q. You have talked about this ease a lot, have you? A. 
I have been hearing it. This is the third trial of it. 
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By Mr. Offutt: 

Q. What was your answer? A. I say this is about the 
third trial of it. 

By Mr. Boyd: 

Q. I think you indicated that after the streetcar collided 
with you, your automobile ended up 3 or 4 feet to tljie left 
of the center line; is that correct? A. As far as I could 
• judge, because I had fell away from the steering wheel when 
the man had finished doing what he had done. 

Q. Your best estimate is that when the accident was over, 
your automobile was 3 or 4 feet to the left of the center line? 
A. Yes. 

70 Q. Prior to the accident it had been 3 or 4 feet to 
the right of the center line? A. Yes. 

Q. Yet you estimated that this streetcar was going 35 or 
40 miles an hour and that it never slowed down until after 
it hit you; is that correct? A. Yes. 

Q. You told His Honor and the jury here today 1 that 
from the time you first saw this streetcar, you kept your 
eyes right on it; is that right? A. How was that state¬ 
ment? 

Q. You testified this morning that from the time yoil first 
saw the streetcar, you kept your eyes right on the street¬ 
car until it hit you. A. Well, I could see the streetcar, and I 
wouldn’t just say my eyes was fastened on nothing but the 
streetcar. 

Q. I thought you said you kept your eyes on it and that 
it was on the basis of that that you estimated the spetd of 
the streetcar. A. Well, from the way it was coming, I dould 
see—I discovered that the streetcar was coming un|til it 
hit me. 

Q. So you did look at the streetcar? A. I would haye fo 
see the streetcar. 

********** 

71 Q. Mr. Gamble, just before the recess, I was lead¬ 
ing up to this: I had asked you if you had not :esti- 
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fied here this morning that from the time you first saw the 
streetcar, you kept your eyes on it, and that it was on the 
basis of that that you estimated the speed, which you said 
was 35 or 40 miles an hour. Do you recall that you testi¬ 
fied here this morning that you did keep your eyes on the 
streetcar? A. Yes. 

Q. But you don’t know whether the streetcar lights were 
on or not, do you? A. I didn’t particularly notice, you 
know. I guess the lights were on, because every vehicle 
that I passed that morning had lights on it, because it was 
very dark and foggy. 

Q. But you don’t know' whether the streetcar had its 
lights on or not, do you? A. I know the lights was on in¬ 
side ; whether he had on any headlight or not, I don’t know. 

Q. You told us that you were looking right at the street¬ 
car? 

Mr. Offutt: He did not say that at all. You have asked 
him about five times about that. He said he saw the car, 
but he cannot say that he was looking right at it. 

72 By Mr. Boyd: 

Q. Well, did you look right at the streetcar? 

Mr. Offutt: I object to the question. Counsel has asked 
five times and has had an answer. 

Mr. Boyd: What is his answer? 

The Court: His answer, Mr. Boyd, is that he was not 
looking only at the streetcar; he was looking, and the street¬ 
car was within his sight all the time. 

By Mr. Boyd: 

Q. Having in mind that it was within your sight, you do 
not know whether the lights w r ere on or not? A. The lights 
was on inside; I am positive of that. 

Q. Well, do you remember that in your deposition you 
were asked this question: 

“Was the streetcar lighted?” 

You put the question back again: “Was the streetcar 
lighted?” 
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The question was then put to you again: “Yes. 'Did it 
have lights on?” 

You said: “I don’t know whether the streetcar had lights 
on.” 

A. I was speaking of the headlight. 

• #*•#•#### 

73 Q. Mr. Gamble, you are not even sure whether or 
not the bell on the streetcar was sounded, are: you ? 

A. I didn’t hear any bell. 

Q. Are you positive you did not hear a bell? A. Yes, I 
am positive. 

Q. You are positive of that? A. Yes. 

Q. Do you recall that Mr. Offutt asked you this ques- 
tioq and that you made this answer? Let me read them to 
you. Page 22: 

“Did the streetcar sound a bell before the accident oc¬ 
curred?” 

“Answer: No, I am not positive there was no 

74 sound of any bell.” 

Do you remember giving that testimony? A. I 
may have made that statement like that, but I am sure that 
I didn’t hear no ding. 

Q. Mr. Gamble, I think you indicated to us that you 
slowed down as you entered the intersection. A. I d[id. 

Q. Were your brakes in good condition? A. They were. 
Q. Going at the speed that you were traveling a s you 
entered the intersection, how quickly could you stop your 
automobile under the conditions as they existed that jmorn- 
ing? A. I guess I could have stopped in 5 or 6 feet, maybe, 
or probably 10. 

• •••*«•••• 

Q. Now, you previously estimated, did you not, Mr. Gam¬ 
ble, that going at the speed you were traveling and pnder 
the conditions as they existed that morning, you coul(J stop 
in 2 or 3 feet, did you not? A. That wasn’t a definite state¬ 
ment if I made it. 
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75 Q. You say it was not definite? A. No, sir. You 
know, it was kind of rainy that morning, as I afore- 

stated, and I knew instinctively at the rate of speed I was 
going I could have stopped in about 10 or 6 feet, maybe. 

Q. Let us see whether or not this refreshes your recol¬ 
lection that you did make a definite statement that you were 
going so slow and that your brakes were so good that you 
could stop in 2 or 3 feet. 

I refer to page 12 of the deposition, Mr. Offutt, the last 
question. 

By Mr. Boyd: 

“Question: At the rate of speed that you were driving 
and the conditions of the street, within what distance could 
you have brought your automobile to a stop if you had 
wanted to?” 

“Answer: At the rate of speed I was driving, I could 
have stopped.”* 

* ‘ Question: In what distance ? ’ ’ 

“Answer: I could have stopped in about, I would say, 
2 or 3 feet. You see, I could have stopped.” 

“Question: Were your brakes in good condition?” 

“Answer: Yes. I had the car inspected about one month 
before, to pass inspection.” 

“Question: Nobody in the car but yourself?” 

76 “Answer: That is right.” 

“Question: You think, at the rate speed you were 
going on the street that morning, that if you had tried to 
make an emergency stop, you could have stopped your auto¬ 
mobile within 2 or 3 feet?” 

“Answer: Yes.” 

Then, again, on page 14, was not this question put to you: 

“Question: "When necessary to do so, when you were 
going at the rate of speed you were going that morning, 
with nobody in your car but yourself, you could have stopped 
your car within 2 or 3 feet?” 
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And did you not make this answer: 

“If that would be necessary, and I would be thinking at 
the minute”? 

A. Yes. 

#•••«••••• 

Re-direct Examination 
By Mr. Offutt: 

Q. Mr. Boyd in questioning you read an answer that you 
made in your testimony of January 16 and 17,1945, oji page 
22, in which you said: 

77 “I am not positive there was no sound of any 
bell.” 

Now, what is your best recollection of the incident as of 
today? Did a bell sound, or did it not sound? A. No, it 
didn’t sound. 

* # * # * # * * *i« 

I 

78 Q. After you spent $5 plus $14 you previously re¬ 
ferred to for the repair of the generator, whs the 

generator working all right, as far as you could observe? 
A. Yes, it was perfect. 

# * * # # # * * * ! * 

William A. Taff was called as a witness and, being first 
duly sworn, testified as follows: 

Direct Examination 

By Mr. Offutt: 

79 Q. Officer Taff, will you state your full name, 
please. A. William A. Taff. 

Q. To what precinct are you attached? A. Thirteenth. 

Q. How long have you been a member of the Metropolitan 
Police Department? A. Twenty-two years. 

Q. On April 10,1942, were you attached to the sam^ pre¬ 
cinct? A. Yes, sir. 
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Q. Did you go to the scene of an accident which occurred 
at Vermont Avenue and U Street on that morning? A. 
Yes, sir. 

Q. About what time was it? A. Around 6:10 in the morn¬ 
ing. 

Q. How did you happen to go to the scene of the accident? 
Were you in the precinct or in a scout car? A. I was in a 
radio scout car and got a call. 

Q. How far away from the occurrence were you when you 
got the call? A. I would say approximately seven or eight 
blocks. 

Q. When you got to the scene of the occurrence, what 
was the weather? A. Drizzling. 

Q. That is, as to visibility? A. Yes. 

80 Q. Was the windshield wiper working on your car? 
A. On my car, yes. 

Q. Do you recall whether you had your headlights on? 
A. Yes, we had our headlights on. 

Q. When you reached the scene of the occurrence, will 
you tell us what you observed or saw there? A. Well, upon 
arrival there, there was a collision between a streetcar and 
an automobile. The streetcar line was tied up. Traffic was 
tied up at that time. A streetcar going east on U street was 
in collision with an automobile headed south on Vermont 
Avenue. 

Q. Where was that automobile with reference to the west¬ 
bound curb? Can you tell us approximately? A. From the 
westbound curb? 

Q. I beg your pardon; the east curb. The streetcar was 
headed east, was it, did you say? A. Yes. 

Q. The automobile was headed south? A. That is right. 

• ••••••••• 

82 Q. Was anybody in the automobile when you got 
there? A. No, sir . 

• ••••••••• 

Q. You say there was some distance separating the two 
cars ? A. Several feet. 

• ••••••••• 
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Q. What are the measurements, if you can ;ell us, 
sir? What is the width of Vermont Avenue? A. Ver- 
88 mont Avenue is 50 feet wide. 

Q. How about U Street? Can you help us with 
that, sir? A. 60 feet. 

Q. Did you talk with the motorman at the scene of the 
accident? A. Yes, sir. 

Q. Did he tell you the speed that he was going with his 
streetcar at the time? A. Yes. We asked that. That has 
to go on our report of the accident. We asked what speed 
they were making approximately. 

Q. Will you tell us what speed he said he was making? 
A. 18 miles an hour. 

i 

******** *j* 

Cross-Examination 

By Mr. Boyd: 

90 Q. Officer, did you see sideway skid mark^ made 
by the automobile on the scene? A. Yes; thei^e were 

fresh marks on the street. 

Q. Did you estimate the width of those? A. I would say 
it was 5 or 6 feet. 

*••••*•••• 

Q. By the way, when you got on the scene, did you ob¬ 
serve the condition of the headlight on the streetcar? A. 
Yes, sir. 

Q. Whiat was its condition, sir ? A. The headlight on the 
streetcar was burning, but the lens were broken. 

91 Q. That is, the bulb was still lighted, but tbe lens 
itself was broken? A. That is right. 

Q. How about the lights of the automobile? ‘Wefe they 
on or off? A. There wasn’t any lights on its when we ar¬ 
rived there. 

Q. When you say there were no lights on it, do you mean 
they were not burning when you arrived there? A. That is 
right. 
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150 Florence A. Gamble was called as a witness and, 

151 being first duly sworn, testified as follows: 

* 

Direct Examination 
By Mr. Offutt: 

Q. Will you state your full name, Mrs. Gamble? A. Flor¬ 
ence A. Gamble. 

Q. Mrs. Gamble, do you live with your husband at 2342 
Sherman Avenue, Northwest? A. I do. 

# * • * • • * * * « 

Q. Going back to April 10,1942, do you remember the day 
when your husband left home and had this accident in¬ 
volving a streetcar ? A. I do. 

152 Q. Did you see him when he left the house? A. Oh, 
yes. 

Q. Did you notice whether or not his lights were on as 
he left the house? A. Well, I followed him as far as the 
door, after I had given him his breakfast, and he got in the 
car. I never noticed, but I followed him as far as the door, 
and I went upstairs. 

Q. You never followed him after he got into the car, to 
see whether he had his lights on or off, or what happened ? 
A. No. 

Q. When did you first hear about the accident? A. About 
—I approximately think it was, as far as I can remember, 
about twenty-five or thirty minutes after he had gone. 

• #•••••••• 

153 Q. Did you go to the scene of the accident? A. 
No, I went straight to the hospital. 

*••##••••• 

157 Q. Was either one of the right wheels broken or 
marked in any way? A. No. 

• •••*•••*• 

160 Q. How much did you receive for the car? A. 
Thirty-five dollars. The man told me, “ There is 
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nothing on there of any particular value but these nev/ 
tires,” but he said, “I will give you $35.” 

Q. That was after taking out for the towfing away jof the 
car? A. That it right. 

**######*# 

168 Mr. Boyd: If the Court please, Mr. Offutt has 
offered Section 22(b) of the Traffic and Motor Ve¬ 
hicle Regulations for the District of Columbia. That reg¬ 
ulation read as follows: 

“No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent having due 
regard to the traffic, surface, and width of the highway, and 
the hazard at intersections and any other conditions then 
existing.” 

I am conscious, of course, of the testimony of the plain¬ 
tiff that in the short distance that he saw this streetcar 
move, he estimated its speed at from 35 to 40 miles an hour. 
However, if the Court please, as w T as indicated by »]'udge 
Bailey in the first trial of this case, I do not feel that that 
is sufficiently credible testimony, not that I attack the man’s 
honest belief about it, but I do not think that there is; suf¬ 
ficient factual basis to justify a jury to pass upon the Ques¬ 
tion of speed. 

Mr. Justice Bailey, as I say, if the Court please, | said 
this. I am reading from page 24 of the proceedings of 
January 16,1945, although apparently our page numbering 
is different from that of Mr. Offutt’s transcript. 

Mr. Offutt: Yes. I found that one; I did not find 

169 the others. It is on page 8 of mine. 

Mr. Boyd: At that time Mr. Justice Bailey sajd: 

“I cannot see that his testimony as to that can bQ ad¬ 
mitted. He did not see the streetcar for any length of 
time to testify as to its speed. ’ ’ 

Then, when Mr. Offutt offered the regulations— 

Mr. Offutt: You left out two lines. 
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Mr. Boyd: Mr. Offutt said: “I think that is a very poor 
way to estimate it.” 

“The Court: Very well; I will let it stand as it is.” 

Then, Mr. Offutt, as he did in this case, offered the regula¬ 
tion in evidence; and in refusing to admit it, these proceed¬ 
ings took place: 

“The Court: What is the number?”—referring to the 
traffic regulation. 

“Mr. Offutt: It is 22(b).” 

That is the one he is relying on here. 

“The Court: There is no evidence to show that he was 
exceeding 25 miles an hour.” 

“Mr. Offutt: I thought we might let that in for what it 
is worth.” 

“The Court: I will not let that go to the jury on that 
testimony, if a man doesn’t see a car until it is within three 
or four feet of him.” 

Mr. Offutt: You did not read it all. 

170 Mr. Boyd: The Court did not let it in; that is the 
point I make. 

Mr. Offutt said: “He stated that it would have to be 
more than four feet. The street is 40, so it would be more 
than 20 feet, according to their testimony; and according 
to his testimony it would be 15 feet. Then he indicated in 
the courtroom.” 

“Mr. Johnson: No; it is not that far back.” 

“Mr. Offutt: But he did say from the curb coming into 
the intersection to the point where he was indicating on the 
board where he was struck.” 

“The Court: Would you be able to tell how fast a ve¬ 
hicle was going in that distance?” 

“Mr. Offutt: I don’t think so.” 

“The Court: (b) is all right. 

“Now, what else do you want to introduce?” 

Mr. Offutt: Is it your position that he did noYlet it in? 
He said (b) was all right. 

Mr. Boyd: Everything he said up to this point was that 
he was not going to let it in. 
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Mr. Offutt: I tried the case. You were not thire; it 
was Mr. Johnson; and it was admitted in evidence. I have 
the place right here; it is marked. 

Mr. Boyd: Well, if the Court please, I submit, on the 
« basis of what Mr. Justice Bailey pointed out, that the 

171 regulation should not be admitted. 

The Court: Which one are you offering? 

Mr. Offutt: I was offering 22(b). 
v The Court: The Court will admit 22(b). 

, Mr. Boyd: I understand also that Mr. Offutt offers 22(c), 

+ which deals with the 25-mile-an-hour speed limit. 

The Court: Are you offering that too ? 

Mr. Offutt: Are you talking about what Judge Bailey 
did? 

The Court: I am not talking about what Judge Bailey 
; did. Are you offering 22(c) ? 

Mr. Offutt: Yes, Your Honor. 

Mr. Boyd: That, I might say, for whatever weight Your 
Honor wishes to accord it, was likewise offered before Mr. 
Justice Bailey, and my information is that he di^ not 
admit it. 

Maybe Mr. Offutt, who was present at that time, and I 
. was not, can tell Your Honor whether or not 22(c) was ad¬ 

mitted. 

Do you care to enlighten us, Mr. Offutt? 

Mr. Offutt: This was supposed to be an exact copy, jmade 
by the same reporter, but the pages are all mixed up. What 
page is this on? I do not know the page myself, but I offer 
it in this case, Your Honor. 

The Court: I think probably I should exclude (c). My 
difficulty is this: That apparently in this jurisdiction almost 
anybody is allowed to testify to the speed of carsj—the 
speed of automobiles or motor vehicles in general— 

' 172 and it is a .pretty wild proposition. I have never felt 

that I personally was competent to testify to speed, 
except that I could say whether in my opinion a vehiclb was 
going fast or slow. But people apparently testify with the 
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greatest confidence as to the number of miles per hour a 
vehicle was traveling, even to saying 34 to 35. 

Mr. Boyd: There is a decision in the Court of Appeals 
that may be of great help to Your Honor. It is the case of 
Roberts v. the Capital Transit Company, in which there was 
a verdict for the plaintiff in the trial court. Mr. Justice 
Bailey entered judgnent for the defendant, the plaintiff 
then took an appeal, and the Court of Appeals had before 
it in the record the testimony of a man who said that he 
was driving his taxicab ahead of the streetcar which was in¬ 
volved in this accident and that he looked into the rear 
view mirror to observe this approaching streetcar and 
based his estimate of speed on that. In addition to that, 
another witness who was walking south on Fourteenth 
Street, said that at New York Avenue he was abreast of 
the streetcar and that he observed that the streetcar was 
going at X miles per hour. I have forgotten the speed he 
estimated, but it -was greatly in excess of the speed limit. 
He said that he watched the streetcar and that he, the pe¬ 
destrian, continued to walk down the street and saw the 
streetcar collide with the plaintiff. He further added, how¬ 
ever, that at the time of the collision the streetcar was 
173 still beside him. 

The Court of Appeals in affirming the action of the 
lower court in entering judgnent in favor of the defendant 
said that neither of those two witnesses offered any testi¬ 
mony that was of sufficient weight to be considered evidence, 
although both of them testified that the streetcar was going 
at a speed in excess of the speed limit. 

The Court: Suppose I am going down the road and 
there is a car behind me and that I am running 50 miles 
an hour. Suppose that that car stays practically in one 
place. I could certainly testify that the car was going 50 
miles an hour under those conditions, if my speedometer 
showed 50 miles an hour and the other car stayed in the 
same relative position for several miles. I could say that, 
in my judgment, the car was traveling 50 miles an hour. 
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Mr. Boyd: I think that is weighty evidence. If Ijsee a 
car behind me and I measure the distance between u|s and 
observe my speedometer, I realize he is going the same 
speed I am. But the Roberts case was not that situation. 
Like the present case, it was a situation in which the people 
had observed the streetcar moving only through a very 
short space. Here is a man who said in his deposition that 
he saw the streetcar move only four or five or five or six 
feet. He pointed it out here in the room, indicating that he 
saw it move through a distance of twelve feet. 

174 The Court: Today he testified it was a car and a 
half. 

Mr. Boyd: Today he said he saw it move the length of 
a streetcar or one and one-half car lengths. 

I take the view, if the Court please, that that is not suf¬ 
ficiently credible to permit the jury to predicate a finding 
of excessive speed. 

The Court: My difficulty about it would be that the car 
was coming directly toward him. If he had been at the 
side, he could have judged the speed better. 

Well, the best the Court can do on that is to let in (b|) but 
not allow (c) to be offered. Is there any other? 
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call 


Mr. Offutt: If Your Honor please, I might 
Your Honor’s attention to that second paragraph. I 
did not read that very carefully. I am referring to the 
second paragraph in 28(a). 

The Court: Do you want to offer that? 

Mr. Offutt: Yes, I offer that too. 

The Court: What is your objection to that, Mr. BoyH? 

Mr. Boyd: If Your Honor please, the paragraph that 
Offutt is now offering deals with vehicles in general. w| 
recognize that where there is a statute dealing 
177 a situation in general and then a statute deling 
with a specific matter, the specific prevails ovei^ the 
general. 

The Court: Unquestionably. 


Mr. 
e all 
kith 
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Mr. Boyd: If Your Honor will look down and read, in 
that same section, subsection (e), you will observe that, 
with the exception of fire engines and vehicles of the Police 
Department and ambulances, streetcars are given a right- 
of-way. 

The Court: How do you interpret that? 

Mr. Boyd: I think that the traffic regulations themselves, 
if the Court please, interpret them. The pretrial order will 
show, if the Court please, that the traffic regulations may 
be admitted without formal proof. Your Honor will observe 
that the section I have just referred to, 28(e), provides that 
with the exceptions not relevant here—namely, fire engines, 
ambulances, and police cars—streetcars have a right-of- 
way on their tracks. It does not limit that to intersections 
or between intersections but gives them a right-of-way 
wherever they may be on the tracks. 

I should like to exhibit to Your Honor an amendment to 
the regulations which is printed on this pink sheet here, 
dated May 10, 1944, which is subsequent, of course, by two 
years to this accident, in which the draftsmen of the regu¬ 
lations amended that section which was in existence at the 
time of this accident and said that the right-of-way of 
streetcars accorded by that paragraph should be 
178 limited to the space of the street between intersec¬ 
tions and not at the intersections, indicating clearly 
to my mind, if the Court please— 

The Court: Where are you reading? 

Mr. Boyd: That the original regulations gave them a 
right-of-way both between intersections— 

The Court: That sounds like a clarifying thing. 

Mr. Offutt: May I just call your attention to one thing? 
Prior to that time— 

The Court: Let me have a look at it, please. 

What did you start to say, Mr. Offutt? 

Mr. Offutt: He said that was amended. I have the regu¬ 
lations of 1941. Prior to that time that regulation— 

The Court: Prior to the accident? 
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Mr. Offutt: Prior to the time of the accident, up to the 
time of the accident, and up to May 10, or whatever the 
date of that was, 1944, which was about a month afterward, 
or a little more than a month, they had always construed it 
to mean that traffic going in the same direction could not 
stop on the streetcar tracks and impede the progress of 
the streetcar, unless the vehicles were vehicles of the Fire 
Department or the Police Department. They had the iught- 
of-way at all times and under all conditions. 

After that time this very thing came up in court. There 
was a case in the Court of Appeals. I do not recall the 
name of it, but Mr. Kelly was in it. They took the 
179 same position. To construe it in the way they want 
Your Honor to construe it, a streetcar would h'^ve a 
right-of-way at all times on the tracks except where there 
was a traffic light or an officer directing traffic, and except 
as to Fire Department and Police Department apparatus. 
I say that it could not be construed in that way, because 
that was not the construction placed upon it before, ^here 
was a common-sense application of it before and unti| this 
amendment was made. 

Mr. Boyd: I know of at least seven or eight decisions of 
the Court of Appeals which have said that at intersections 
streetcars on their tracks have the right of way, even with 
respect to automobiles approaching at right angles; and 
that was undoubtedly the situation in this case. As a matter 
of fact, the Court of Appeals has reiterated that position 
as recently as June, 1947, in a matter that arose subse¬ 
quent, even, to the amendment that Your Honor has read 
there, dated May 10, 1944, and I refer now to the ca^e of 
Capital Transit Company v. Smallwood, decided June 2, 
1947, dealing with an intersectional collision between an 
automobile and a streetcar approaching at right angles to 
each other, the accident having happened on December 30, 
1944, which Your Honor will quickly recognize was subse¬ 
quent to that amendment, which purports to limit our right- 
of-way on the tracks simply to that section of the street be- 
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tween intersections and not the intersections. The 

180 Court of Appeals, notwithstanding that regulation, 
said this: 

“Perhaps, therefore, Smallwood had the technical right- 
of-way under the traffic regulation. But that regulation is 
not to be construed as an invitation to recklessness. 
Possession of the technical right to precedence does not 
justify negligent insistence upon it; and when it is pos¬ 
sessed by a margin of only a second or two over a streetcar, 
a motorist relies on his technical right-of-way at his peril. 
No man has the right to calculate such close chances as 
to his ability to cross the track ahead of an approaching 
streetcar, and thus throw the risk of injury on the transit 
company.’ ’ 

Then, here is the thing that I rely on most: 

“Moreover it must be remembered that even at an inter¬ 
section a streetcar has what we have described as the 
preferential, though not exclusive, right-of-way. Under 
that rule, which is thoroughly established in this jurisdic¬ 
tion, a motorist on or near the track must use reasonable 
care, as a streetcar approaches, to get off or keep off the 
track until it passes.” 

Many cases are cited. 

The Court: That does not have anything to do with an 
intersection. 

Mr. Boyd: Yes, sir; it was an intersectional collision. 

The Court: I know, but that language simply means that 
the motorist must keep off the track and not inter- 

181 fere with the progress of the streetcar. 

Mr. Boyd: “Moreover it must be remembered that 
even at an intersection a streetcar has what we have de¬ 
scribed as the preferential, though not exclusive, right-of- 
way. Under that rule, which is thoroughly established in 
this jurisdiction, a motorist on or near the track must use 
reasonable care, as a streetcar approaches, to get off or 
keep off the track until it passes. We have held that the 
driver of an automobile is charged with knowledge of a 
streetcar’s preferential right-of-way.” 
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Then they say: “Even if, as a general proposition, a 
streetcar’s preferential right-of-way at an intersection 
must yield to the right-of-way conferred by the traffic reg¬ 
ulation on an automobile which preceded it into the inter¬ 
section—which we do not now decide—the contrary is true 
where, as here, the motorist has precedence under the 
the traffic regulation by less than two seconds. In such 
circumstances, he is negligent if he proceeds into the path 
of a streetcar so close at hand, when he is able, as Small¬ 
wood was, to stop within three or four feet and save him¬ 
self from injury.” 

The Court: The Court is clearly of the opinion that the 
second paragraph of Section 28(a) is evidential and is 
applicable to this case. You see, the testimony in this case 
up to this time is that an automobile going 10 or 12 miles 
an hour was clear across on the eastbound track and 
182 that the streetcar was a streetcar length and one^half 
beyond the intersection. Is not that the testimony 
today? 

Mr. Boyd: No, sir. 

Mr. Offutt: A streetcar length and a half away from 
where the collision occurred. He fixed it up here (indi¬ 
cating). 

The Court: Yes, but he said—and I am talking about the 
testimony up to this time—that he saw the streetcar vfhen 
he had reached the eastbound tracks. 

Mr. Offutt: Yes, sir. 

The Court : And that at that time the streetcar was a car 
and a half’s length away from him. 

Mr. Offutt: That is correct, Your Honor. 

The Court: So I do not think that this case which has 
been read has any application. It simply says that a 
man who has no more sense than to run into a streetcar 
has to take the consequences. We all knew that before the 
Court of Appeals said so. 

The Court will admit the whole of Section 28, subsection 

(a). .I 
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Mr. Boyd: For the purpose of the record, may it be con¬ 
sidered that there is now before the Court the verbatim 
language of 28(e)? 

The Court: Yes, sir. 

Mr. Boyd: And also the verbatim language of that 
amendment which is on the pink slip I handed to Your 
Honor? 

183 The Court: Yes, sir. 

Mr. Offutt: I object to the amendment, it having 
been passed after the accident occurred. 

The Court: The defendant says that it thinks that 
amendment shows that before the amendment was made, 
streetcars had a preferential right even at an intersection. 
• * • • # * • • • # 

Mr. Boyd: It is stipulated that the following is the ver¬ 
batim language of the amendment of May 10,1944, referred 
to in the argument: 

184 “Page 7 
Government of the District of Columbia 

Executive Offices 
Washington 

C. 0. 274,310/568 May 10, 1944. 

Ordered: 

That the Traffic and Motor Vehicle Regulations of the 
District of Columbia, be, and the same are hereby amended 
as follows: 

Amend Part 1, Article IV, Section 10 by striking out par¬ 
agraph (d) which reads— 

* (d) A Vehicle on the tracks in front of a street car shall 
immediately turn out upon signal/ 

—and by changing the designation of paragraph (e) to (d). 

Amend Part 1, Article VI, Section 28, by striking out the 
second sentence of paragraph (e) which reads— 

‘Street cars shall have the right of way upon their re¬ 
spective tracks except as to the vehicles listed above in this 
paragraph/ 
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—so that the paragraph, is [sic] amended, will reap as 
follows: 

‘(c) Vehicles of the fire and police departments and am¬ 
bulances shall, when responding to emergency calls, pave 
the right-of-way over all traffic, subject however, to the pro¬ 
visions of paragraph (d) Section 22, Article VI. 
185 Where traffic officers are stationed they shall lave 
the full power to regulate traffic irrespective of the 
foregoing provisions.’ 

—and by adding a new paragraph (h) as follows: 

‘(h) Street cars shall have the right-of-way between in¬ 
tersections upon their respective tracks except as to the 
vehicles listed in paragraph (e) of this section. A vehicle 
on the tracks in front of a street car shall as soon as prac¬ 
ticable turn out upon motorman’s signal.’ 

By order of the Board of Commissioners, D. C. 

G. M. Thornett, 

Secretary to the Board.” 

It is further stipulated that the following is the verbatim 
language of Section 28(e) referred to in the argument: 

“Vehicles of the fire and police departments and ambu¬ 
lances shall, when responding to emergency calls, have the 
right-of-way over all traffic, subject, however, to the pro¬ 
visions of paragraph (d), Section 22, Article VI. Street 
cars shall have the right-of-way upon their respective 
tracks except as to the vehicles listed above in i;his 
paragraph.” 

It is further stipulated that Section 22(d) relates to 
apparatus and vehicles of the Police Department and of 
the Rescue Squad of the Fire Department and ambulances, 
and therefore has no application whatsoever to this wise. 

*#•••••••• 

187 Mr. Boyd: If Your Honor please, at this time] on 
behalf of the defendant, I respectfully move that the 
Court direct a verdict in the defendant’s favor on the gropnd 
that there is no evidence here to justify submission of fhis 
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case to the jury. I bottom that motion on the ground, one, 
that there is not sufficient evidence of negligence to permit 
the jury to find that the defendant was guilty of negligence; 
and two, that the plaintiff’s own evidence shows that as a 
matter of law he was guilty of contributory negligence. 
The evidence, if the Court please, is very simple; I should 
just like to restate it for the purpose of refreshing my own 
mind about it. 

As I understand the testimony, the plaintiff says he was 
proceeding southward on Vermont Avenue; that when the 
front of his car reached a point where my pencil now is, 
which is the north curb line of U Street, he looked to the 
right, and he saw no approaching streetcar. Of course, the 
streetcar was there, as is evidenced by the fact that it 
collided with him. He concedes that there was no obstruc¬ 
tion of his view in that direction. U Street, as we all know, 
and as the plaintiff admitted, is a perfectly straight street 
for many blocks. 

188 The plaintiff says his speed at that time, as I re¬ 
call it, was about 12 miles an hour, and that he did 
not look again until he got to the point where his front 
wheels were just about to cross the eastbound tracks. 
Those were the rails on which the streetcar was traveling. 
At that time, he says, he looked up; and according to his 
present testimony, he says the streetcar was then one to 
one and one-half streetcar lengths away. He concedes, of 
course, that in his previous testimony he admitted that the 
streetcar was then only 5 to 6 feet from him. 

He concedes, if the Court please, that the streetcar had 
lights on it, although he says he does not know whether or 
not the headlight was on. He does not deny that; he says 
he is simply without knowledge as to that fact. But he con¬ 
cedes that the interior lights were on, and other evidence 
adduced by the plaintiff shows affirmatively that the head¬ 
light of the streetcar was on. Officer Taff says that when 
he came on the scene immediately afterward, the lens of 
the headlight on the streetcar was broken but that the bulb 
was still burning. 
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If the Court please, the only evidence—and I submit that 
it is not sufficient evidence; it is no more than a scintilla, 
if it constitutes that—of negligence on the part of the de¬ 
fendant is the plaintiff’s estimate that the streetcar was 
going 30 to 35 miles an hour—35 to 40 miles an hour, 

189 I think, is what he said. He further said that the 
streetcar never slowed down from the time he first 

saw it until it collided with him; and yet he concedes, if the 
Court please, that although he was only 4 feet west of the 
center line of Vermont Avenue, when the accident was over 
he was only 3 to 4 feet east of the center line of Vermont 
Avenue. I need not urge on the Court that a streetcar 
weighing some 32,000 pounds, going 35 to 40 miles an hour 
at the time it collided with an automobile, would never ljiave 
come to a stop in any such short distance as that. It Rem¬ 
onstrates, if the Court please, the lack of weight that can 
be attached to a man’s estimate of speed when he se^s a 
vehicle coming and is looking at it as it approaches l|iim. 
His present estimate is that it was one and one-half stijeet- 
car lengths away, whereas he said in a previous case, testi¬ 
fying under oath, that he estimated it to be only 5 or 6 
feet away. 

I think I indicated to Your Honor that when Mr. Justice 
Bailey was confronted with that same situation, Mr. jus¬ 
tice Bailey said he did not think that that was reliable testi¬ 
mony on speed, and he then asked Mr. Offutt the question, 
“Do you think you could base an estimate of speed on such 
short observation of a moving vehicle?” Mr. Offutt’s re¬ 
sponse, as I recall it, was that he could not do so. 

Consequently, if the Court please, I do not think there is 
any evidence of negligence shown on the part of the 

190 defendant except this estimate of speed, which I 
think is no more than a scintilla at the most and is 

not sufficiently reliable to submit the case to the jury. 

I remind Your Honor again of what our Court of Ap¬ 
peals said in the case of Roberts v. Capital Transit Com¬ 
pany, which is reported, as I remember it, in 75 Appeals, 



46 


D. C., where, with respect to observing a streetcar moving 
through only a short space through a back-view mirror, 
the Court of Appeals said that that was not sufficiently 
reliable to constitute evidence; and also, with respect to 
the estimate of a man who said that he was walking on the 
sidewalk, that a streetcar was abreast of him and moving 
35 to 40 miles an hour, that it moved down half a block, at 
which time it collided with the plaintiff, and the streetcar 
was still abreast of him, the court said that was an impos¬ 
sible situation, and that consequently neither the testimony 
of the taxi driver nor the pedestrian constituted even a 
scintilla of evidence and was not sufficient to take the casg 
to the jury. 

I submit, by the same token, that the short space in which 
this man had to observe the car, and the fact that by his 
own admission he was knocked such a short distance belie 
any possibility that the streetcar was going at the reckless 
speed he would have the Court believe. 

Apart from that, if the Court please, I submit that the 
plaintiff’s own evidence shows that he was guilty of 
191 contributory negligence as a matter of law. He says 
that when he got to this point (indicating), he looked, 
but he did not see. The Supreme Court and our Court of 
Appeals, relying upon the Supreme Court, have both held 
that where a man says he looked but did not see that which 
he must have seen had he looked permits of only two find¬ 
ings : one, that he did not look, in which event he is guilty 
of negligence; or, two, if he did look, he must have seen 
what was approaching and he simply refused to heed the 
danger that he observed; and so in either event he is guilty 
of contributory negligence. That was said by the Supreme 
Court in the Sutherland case. The language of the opin¬ 
ion was adopted by our Court of Appeals in Hayden v. 
Brighton Railway, which is reported in 28 Appeals D. C.; 
and again in the case of Fawcett v. Bergmann, reported by 
our Court of Appeals in 57 Appeals D. C. 
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So you have the situation, if the Court please, of a man 
who, as I say, either did not look, although he admitted he 
traversed this same route every day, knew that there were 
streetcar tracks there, and knew that streetcars moved 
there—he did not see it when he was at this point (indicat¬ 
ing) and did not bother to look again until his front wheels 
were on or just about to cross the very tracks on Which 
the streetcar was traveling which collided with him.i He 
says he did not bother to look again, although he admitted 
that his brakes were in such good condition that going at 
the speed at which he was then traveling, he esti- 

192 mated in this trial that he could stop in 10 or 15 feet. 
On a previous occasion he said that going a.\ the 

speed at which he was traveling, under the circumstances 
as they existed on that day, he could stop in 2 or 3 or 3 
or 4 feet. 

The Court: That who could? 

Mr. Boyd: That the automobile driver could, if the Court 
please. 

If Your Honor please, I think there are two recent de¬ 
cisions of our Court of Appeals that bear on this question. 
Both of them, like the present case, were right-angle inter- 
sectional collisions. One is the case of Dean v. Century 
Motors, decided March 4,1946. In that case the Court said 
that where you had an intersectional collision, sucb as 
existed there—and I suggest that the facts were compar¬ 
able to those that exist here—there was no occasion fojr the 
application of the last clear chance doctrine. That yas a 
case that Mr. Offutt himself tried. 

The second case, if Your Honor please, that I alluded to 
is a very recent decision, the case of Capital Transit Com¬ 
pany v. Smallwood, decided June 2, 1947, in whicl} the 
Court of Appeals said—and I referred to this on Fridhy— 
that notwithstanding the traffic regulations, or rOcent 
amendments to the traffic regulations, I should say, Which 
purported to limit the right-of-way of a streetcar on 

193 its tracks to the section between intersections, and 
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to deprive a streetcar of the right which it had at all 
places on its tracks prior to the amendment—notwith¬ 
standing that, the Court of Appeals said, a streetcar still 
has a preferential right-of-way which must be respected by 
the motorist, and that the motorist is chargeable with 
knowledge of the existence of that preferential right-of- 
way. 

I think, if the Court please, that if I just pass these opin¬ 
ions up to Your Honor, Your Honor can read them more 
quickly. 

The Court: I think I am familiar with them. 

Mr. Boyd: I would not be surprised, if the Court please. 
We discussed that on Friday, I think, if the Court please. 

The Court of Appeals said in the Smallwood case that 
even though a man may technically have the right-of-way, 
he cannot rely upon it where he calculates his chances so 
closely as by a second or two. What the court there said— 
and I repeat again, if the Court please—is as follows: 

“Perhaps, therefore, Smallwood had the technical right- 
of-w’ay under the traffic regulation.” 

Smallwood claimed, as the plaintiff here claims, that he 
got into the intersection first. 

“But that regulation is not to be construed as an invita¬ 
tion to recklessness. Possession of the technical 
194 right to precedence does not justify negligent in¬ 
sistence upon it; and when it is possessed by a mar¬ 
gin of only a second or two over a streetcar, a motorist 
relies on his technical right-of-way at his peril. No man 
has the right to calculate such close chances as to his ability 
to cross the track ahead of an approaching streetcar, and 
thus throw the risk of injury on the transit company/’ 

In the lower court there had been a recovery by the 
plaintiff, and the Court of Appeals reversed, with instruc¬ 
tions to dismiss' the case on the ground that the evidence 
did not justify submission of the matter to the jury. 
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So for those reasons, if the Court please, I respectfully 
move that the Court direct a verdict for the defendant. 

The Court: You know, this question of proximate cause 
is highly interwoven with the last clear chance doctrine, 
and its legal significance is not the ordinary dictionary one. 
Very often it means probable cause. 

Now, there can be two probable causes: There }s the 
probable cause that was occasioned by the defendant’s ac¬ 
tion, and also by the plaintiff’s action, in which case the 
plaintiff cannot recover, of course. But here was the situ¬ 
ation : 

This accident took place very early in the morning. As 
I remember, it was foggy that morning; wasn’t it? The 
plaintiff said he looked. Of course, the Court thinks it is 
know whether or not he looked; but the Court think^ it is 
possible under those conditions that he might have 
195 looked and still might not have seen. 

This Court has held that the traffic regulations 
bearing upon a crossing of this kind are available to the 
plaintiff. 

Of course, it is doubtful that the streetcar was running 
very rapidly at the instant of the accident, but it could have 
been running very rapidly prior to that time. Courts, as 
well as juries, are supposed to have in mind the evidence 
of their own senses and not to require, in order to make a 
determination of a fact, or a possible fact, whether there 
is any evidence in the particular case of that fact o:: not. 
All you have to do to find out how quickly these new cars 
can stop, with their different sets of brakes, the sanding, 
and all, is to go out in front of the courthouse and watch 
the cars come from F Street to E Street. After they make 
that turn at F Street, they run very rapidly; but wher. they 
get down to E Street, they just ease right down. Appar¬ 
ently it is no trouble for them to stop at all. That is ^ con¬ 
dition which the Court sees every day. 

It is also a fact—a notorious fact—that the cars rup very 
fast—that the streetcars run very fast—as a rule early in 
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the morning, when there is not much traffic. I think the 
testimony in this case was that there were only about two 
or three people on that streetcar. 

I am not at all suggesting what I would do if I were on 
the jury and had the facts before me up to this point; 

196 but it does not seem to me that I have any right to 
take away from the jury the right to size up that 

situation and pass upon the question whether or not the 
streetcar’s speed and the fact that it went into the inter¬ 
section, according to the present testimony, after the time 
when the plaintiff was about two thirds across or over the 
intersection, constituted the probable cause of the accident. 

It seems and appears to me to be a jury case, gentlemen. 
The motion will have to be denied. 

Mr. Boyd: In previous cases Your Honor has made the 
same observation: how you have observed streetcars at E 
Street and have observed the rapidity with which they can 
come to a stop. I have no doubt, as Your Honor has in¬ 
dicated today, that that has influenced Your Honor in de¬ 
ciding some of these motions. 

The Court: I do not think that that has influenced me 
particularly, except that it is a fact. If somebody were to 
come into court and tell the Court that, for instance, the 
sun did not rise yesterday morning, the Court would not 
have to believe it because it was the evidence. I have a 
perfect right, and it is my duty, to recognize things I see 
myself. But this has happened in this court. It is a very 
unfortunate thing that it has. 

In one case we had testimony that a streetcar running 
20 miles an hour would take—I forget how many 

197 feet; probably from 75 to 100 feet, before it could 
stop. Then, there was another case, where the evi¬ 
dence was that the car was going 20 miles an hour, but 
where the evidence of the defendant was that it could be 
shown it could stop, or the motorman was allowed to swear 
that he could stop the car in 10 feet. The Court does not 
want to raise matters of that kind unless it is necessary 
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to do it; but the Court thinks the defendant’s testimony in 
cases of this character is just as unreliable as the plain¬ 
tiff’s, maybe more so. It is certainly unreliable very often. 

Mr. Boyd: What I started to say to Your Honor was 
this: I have no doubt that with some 3,000 or 4,000 street¬ 
car operators operating our vehicles, many of them have a 
misconception as to the distance in which they car. bring 
these vehicles to a stop, never having got out with a tape 
measure and made a test in that manner to observe Exactly 
what their stopping ability is. 

When Your Honor says that we have allowed mo ;ormen 
to testify that at 20 miles an hour they could stop in jo feet, 
I know Your Honor does not mean to imply that we encour¬ 
age that, knowing that they are mistaken about it. [But, if 
Your Honor please, it is not the function of counsel to in¬ 
struct an employee of the company that he should testify 
otherwise than he honestly believes. We have frequently 
made attempts to acquaint these men with wjbat we 
198 know to be the fact, but they have a misconception of 
what the stopping ability of these streetcars is. 

The Court: They do not seem to have when it is to the 
interest of the streetcar company for them not to be ^ble to 
stop for a long distance. 

Mr. Boyd: I cannot help but interpret that reiriark of 
the Court as an insinuation that we encourage them to 
testify to what we know to be an untruth. 

WTiat I was going to call to your attention was that if 
you examine the history of the cases that have been tried 
in this court, where we had adduced the testimony from 
experts who are acquainted with the fact, you will fii^d that 
their testimony is uniformly accurate as to the stepping 
ability of these streetcars. What I was going to say to 
Your Honor was< this: that in view of what I know jo be a 
misconception on the part of Your Honor as to thb stop¬ 
ping ability of these streetcars, I would be most happy to 
make available to Your Honor a streetcar of the type that 
is commonly known as the P. C. C., streamline, streetcar, 
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and let Your Honor go out and make your own test. You 
will find, if Your Honor please, that by throwing those 
streetcars into emergency, traveling at 20 miles an hour, 
the stopping distance will be from 50 to 52 feet. 

The Court: I do not remember whether you tried the 
case or not, but there was a case that went to the 

199 jury in this court, and there was a verdict, I think, 
for the plaintiff, and the Court of Appeals reversed 

it. One of these streamline cars—-new cars—was involved. 
The conductor or the motorman testified that he could stop 
the car, running at 20 miles an hour, in 10 feet. He was 
allowed to do that and was not stopped by anybody. If 
counsel knew that that was not so, it seems to me it was his 
duty to stop him. 

Mr. Boyd: Does Your Honor remember whether or not 
it was counsel for the transit company that asked the wit¬ 
ness that question, or was it counsel for the plaintiff who 
may have asked that question? It may well have been, as 
is frequently the case, that counsel for the plaintiff puts 
that question to the witness. I do not know what counsel 
for the transit company is expected to do under those cir¬ 
cumstances. If he got up and said, “That is not true; the 
distance is so and so,” I think that there would vet^y 
quickly be objection on the part of counsel for the plaintiff 
that his opponent has no right to testify from counsel table. 

I repeat again, if Your Honor please, that I should like to 
make available to Your Honor—and we have facilities for 
doing so—one of these streamlined cars, to let the Court 
make its own test, because I am convinced of what Your 
Honor will find to be the fact. 

The Court: The Court does not think the suggestion has 
any practical value. The Court thinks it knows what 

200 the situation is. The Court sees it every day. The 
Court walks down every morning, generally, and 

back every afternoon. Of course, the Court is not intimat¬ 
ing that the car was running 35 miles an hour. I do not 
know how fast it was running. I know that that is the 
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testimony, and it is not testimony that would be inconsist¬ 
ent with the way streetcars run at that time in the morning. 
That is one of the factors—only one of the factors^which 
makes the Court feel that the case should go to the jikry. 
You may now call the jury in and then call the doctor. 
(The jury returned to the courtroom, and the following 
occurred:) 

Mr. Boyd: Before the doctor takes the stand, may vre 
approach the bench, if the Court please? 

The Court: Yes, sir. 

(Counsel for both sides approached the bench, ahd the 
following occurred:) 

Mr. Boyd: If Your Honor please, for the purpose of 
the record, at this time I move for a mistrial on the ground 
that Your Honor was obviously influenced by facts outside 
the testimony in this case. 

The Court: That is a perfectly ridiculous statement, and 

vour motion is refused. 

* 

*###••*#*• 

201 Dr. Samuel Lewis Bullock was called as a witness 
and, being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Offutt: 

• • # # # * * # #i* 

202 Q. Dr. Bullock, on and after April 10, 1942, did 
you have occasion to treat the plaintiff in this case, 

203 Rev. Charles Gamble, for injuries he received in an 
auto-streetcar collision? A. Yes, I did. 

• * * • • * * * # # 

217 Q. Dr. Bullock, on October 20,1944, did Dr. Philip 
O. Pelland make an examination of the Rev. 'Gamble 
in your office for the defendant? A. Yes. He made One; I 
assume that that is the right date. 

Q. He made only one? A. He made only one. 

• * • * • # • m * j * 
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229 Evidence on Behalf of the Defendant. 

Mr. Boyd: Call Mr. Miles. 

Thereupon, 

A. Blaine Miles was called as a witness and, being first 
duly sworn, testified as follows: 

Direct Examination 
By Mr. Boyd: 

Q. Mr. Miles, will you state your full name, please? A. 
A. Blaine Miles. 

Q. How are you employed? A. As principal inspector 
of the Public Utilities Commission, District of Columbia. 

Q. How long have you been employed by the Public 
Utilities Commission of the District of Columbia? A. Since 
1930. 

Q. That would be seventeen years? A. Going on eigh¬ 
teen, yes. 

Q. You say you are principal inspector? A. Of the Pub¬ 
lic Utilities Commission, yes. 

Q. What does that position entail, sir? What are your 
duties? A. Inspection of railway equipment, track con¬ 
struction, and distribution of power. 

Q. Does that include, sir, the inspection of rolling 

230 stock of the Capital Transit Company? A. Yes. 

Q. In connection with your official position, Mr. 
Miles, do you have occasion to test stopping and braking 
ability of the rolling stock of the Capital Transit Com¬ 
pany? A. Yes, I do. 

Q. Are you acquainted, sir, with the braking mechanism 
and the braking ability of the so-called P. C. C. cars, known 
to laymen as the streamline cars? A. Yes, sir. 

Q. How frequently do you make inspections of their 
stopping ability, sir? A. Well, I make them right along, 
continuously, and very frequently. 

Q. Are you acquainted with the braking system of street¬ 
car No. 1293? A. Yes, I am. 
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Q. Is that one of the so-called P. C. C. cars? A. It i|s, yes. 

Q. How does the braking system on those streetcars 
compare with the braking system on other streetcars in the 
industry? 

Mr. Offutt: I object. 

The Witness: They are more effective. 

By Mr. Boyd.: 

231 Q. Are there any better brakes? A. No, there is 
no better brakes on streetcars. 

Q. Mr. Miles, how many different types of brakes are 
there on the P. C. C. cars? A. Three. 

Q. What are they? A. The dynamic brake on the mo¬ 
tors, the magnetic track brake, and the air brake. 

Q. Are they all operated through the use of a single 
pedal? A. Yes, they are. 

Q. That is a foot pedal, is it, sir? A. Yes. 

Q. These different braking systems come into play de¬ 
pending on how far the pedal is depressed? A. Yes. 

Q. What occurs if the pedal is thrown into emergency; 
that is, if it is depressed all the way to the floor? A. All 
three brakes come into play simultaneously. 

Q. You referred to the dynamic brake. I think you in¬ 
dicated that that is a brake on the motors? A. Yes. 

Q. These cars have electrical motors, do they, sir? A. 
Yes. 

Q. Then you refer to a magnetic brake? A. That 

232 is the track brake. 

Q. When you say “track brake,’’ can yeu elabo¬ 
rate on that, Mr. Miles? A. There are four track brakes 
on each car, and they are suspended on a spring about 
three-eighths or a half inch from the rail, and when the 
current is applied, the magnetism goes through the track 
brake and draws it to the rail, and it is held there until 
the brake is released. 

Q. So that actually drags along on the rail? A. Drags 
along. 
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Q. Is that the reason why you call it a track brake? A. 
Yes, and it is magnetized. 

Q. You said that there were four of them, Mr. Miles. I 
think most of us have observed that between the wheels 
on the streetcars there is a long bar, perhaps three feet 
long. A. That is right. 

Q. When the streetcar is running, that is sort of dan¬ 
gling, suspended on springs is it, sir? A. Yes. 

Q. You say it is magnetized when the pedal is depressed? 
A. Yes. 

Q. In other words, it is an electric magnet? A. Yes. 

Q. That goes down and fastens itself to the— A. Fas¬ 
tens itself to the rail and slides along. 

233 Q. You said that in addition to that there was the 
air brake? A. Air brake. 

Q. What is that? A. The air brake is on the tread of 
the wheels, and it is used in ordinary operation as a park¬ 
ing brake, a holding brake, as the car comes to a stop. 

Q. The wheels have brake shoes on them? A. Yes. 

Q. When the air brake comes into play, those shoes 
clamp down on the wheels; is that correct? A. Yes. 

Q. When the car is thrown into emergency, is any sand 
deposited? A. Yes. 

Q. Is that done automatically? A. Yes, that is done 
automatically. 

Q. Mr. Miles, from your experience in inspecting these 
streetcars, are you able to give us the stopping distances 
of a streetcar running on level ground? A. Yes, I can give 
a breaking distance. I call it braking distance, because the 
braking distance is after the brakes are applied. 

Q. In other words, when you say you can give us the 
braking distance, you are eliminating from that the 

234 human element of the reaction time of the operator; 
is that correct? A. Yes. 

Q. In other words, your distances are computed on the 
distance that it takes a streetcar to stop after the brakes 
have been applied; is that correct? A. Yes. 
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Q. Mr. Miles, with one of those streetcars about which 
I have been asking you, traveling on level tracks at a rate 
of speed of 20 miles an hour, can you tell us how quickly by 
the use of all three brakes it is possible to bring that street¬ 
car to a stop? A. 52 feet. 

By Mr. Offutt: 

Q. What speed was that ? A. 20 miles an hour. 

By Mr. Boyd: 

Q. In other words, is this correct: that a streetcar travel¬ 
ing 20 miles an hour takes 52 feet in order to come jto a 
stop after the brakes have been applied? A. Yes. 

Q. In addition to that, with the reaction time that dis¬ 
tance would be greater; is that correct, sir? A. Yes. 

Q. Mr. Miles, how does that stopping distance incijease 
with an increase in the speed of the vehicle? A. If 
235 you double your speed, you multiply your distance 
by four. 

Q. So if the streetcar were not going 20 miles an hour, 
but 40 miles an hour, what would be the stopping distance 
of the streetcar? A. You would multiply 52 by 4, which 
would give you about 208 feet. 

Q. So a streetcar going 40 miles an hour would take 208 
feet to come to a stop after the brakes were applied; is that 
correct? A. Yes. 

Q. Can you give us the stopping distance at 35 miles an 
hour? A. Well, 35 would be— 

Q. Is there a formula that is used? A. No. I will just 
figure that. I am doing it. 

By Mr. Offutt: 

Q. Did you say there is no formula? A. I have my brak¬ 
ing distance for each one up to 20 miles an hour—from 10 
to 20—and the only way I can do that is by taking nty 17 
at 37 feet and multiplying that by 4. That would be 34 
miles an hour. 
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By Mr. Boyd: 

Q. Give it to us at 34 miles. A. Well, yes, 34. That 
would be 148 feet at 34 miles an hour. 

236 Q. While you have your figures there, can you 
tell us what the stopping distance is at 17 miles an 

hour? A. 37 feet. 

Q. So you multiply 37 by 4? A. Multiply that by 4. 

Q. In order to get the stopping distance at twice the 
speed of 17 miles an hour? A. Yes. 

By Mr. Offutt: 

Q. What was it at 17 miles? A. 37 feet at 17 miles an 
hour. 

By Mr. Boyd: 

Q. Just so that we will have a complete picture of this, 
Mr. Miles, can you give us the stopping distance at 15 miles 
an hour? A. 28 feet. 

Q. Suppose you give it to us at 12 miles an hour; then 
we can figure out what it would be at 24. A. At 12 it would 
be 17 feet. 

Q. So for 24 miles an hour it would be be 4 times 17; is 
that correct? A. That is right. 

Mr. Boyd: I have no further questions. 

By Mr. Offutt: 

237 Cross-examination 

Q. Why 4 times? A. Because that is the formula we 
have always used. It is a proven formula. I have proved 
it to my own satisfaction. It has always been used. 

Q. But you just got through saying there was no for¬ 
mula. 

Mr. Boyd: No. 

The Witness: No. 

By Mr. Offutt: 

Q. Didn’t you say that when I asked about a formula? 
A. I didn’t understand what you said about a formula. 
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Q. I misunderstood you. A. I am sorry; I misunder¬ 
stood you. 

Q. You mean there is no mathematical rule by which you 
can figure it? A. Yes. That is a mathematical rule I was 
figuring it by. 

Q. Where did you get it? A. This rule has been us^d in 
the last thirty or forty years. 

Q. By whom? A. Everybody in the railway industry. 

Q. Can we get it in any mathematical book? A. I don’t 
know if you can get it in any mathematical book, but I have 
made the test myself and found it to be correct] 

238 Q. Did you make that test on car No. 1293 ? A. It 
wasn’t necessary to make it on that car, because 

every car of the P. C. C. type is identical. I have nliade 
them on other types of cars and proved that it is so. Sven 
on the old-type cars where I have made them, I have fecund 
it to be so. 

Q. At 4 miles an hour how far will a car go before it 
comes to a stop—an emergency stop? A. After brakes are 
applied, I would say about 3 or 4 feet. 

Q. If the man had his foot on the brake, it would );ake 
3 or 4 feet? A. After the brakes are depressed, it wc^uld, 
yes. 

Q. Then, you have to allow time for the man to put his 
foot on the brake—that is, time for him to take his foot 
off the accelerator, move it over to the brake, and depress 
it; isn’t that right? A. Well, no, because if a man had his 
foot on the brake pedal, there is a certain amount of re¬ 
action time there before he knows he is going to make that 
stop. 

Q. Do you know what the reaction time is? A. No, I 
don’t. 

Q. At 10 miles an hour, what is the stopping distance? 
A. 13 feet j 

Q. At 6 miles an hour? A. Well, it would be about 

239 5 or 6 feet. Approximately 5 or 6 feet. 
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Q. These speeds and stopping times you have told us 
about: Have you ever tested cars to see if there is any 
variation in those times? A. No, I have never found any 
variations. I have tested them under all conditions, and I 
have never found any variations. I have always come out 
on the 52 feet at 20 miles an hour; so from that, the pattern 
follows through—all the way through—and I have found 
no change. 

Q. Do you know anything about the acceleration of those 
cars? A. Yes, I understand a little bit about that. I have 
made some tests on acceleration. I have not run up to the 
highest speed, because I have not had that space to make it 
in, and I don’t like to run at the highest speeds, anywhere 
on the streets. 

Q. Do you know the top speeds at which the 1200 series 
cars can go? A. I would say possibly 40 miles. 

Q. They operate by just depressing a pedal like on the 
ordinary automobile? A. Yes, an accelerator pedal. 

• #*••#***# 

240 Redirect Examination 

By Mr. Boyd: 

Q. Do you know the weight of a 1200 series streetcar? 
A. It is approximately 36,000 pounds. 

Howard W. Starkloff was called as a witness and, being 
first duly sworn, testified as follows: 

Direct Examination 

By Mr. Boyd: 

Q. Will you state your full name, please? A. Howard 
W. Starkloff. 

Q. Ofiicer, I see that you are presently attached to the 
White House police force; is that correct? A. Yes. 

241 Q. How long have you been attached to the White 
House? A. About one year. 
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Q. Prior to that time, were you a member of the Metro¬ 
politan Police Department? A. I was. 

Q. Attached to what precinct, sir? A. No. 13. 

Q. We are inquiring, Officer, about an accident that hap¬ 
pened on the early morning of April 10, 1942, at Vermont 
Avenue and U Street. Did you come onto the scene of the 
accident shortly after it occurred? A. I did. 

Q. About how long after the accident was it, sir, that 
you arrived there? A. Well, approximately five minutes, 
I should judge. 

Q. Was the automobile still abreast of the streetcar 
tracks ? That is, was it across the tracks ? A. It was across 
the tracks. 

Q. So that it was blocking the movement of streetcar 
traffic? A. That is right, sir. 

Q. Were you accompanied by any fellow police officer 
at the time? A. Officer Taff. 

Q. He was the officer who was here last week? A. 
242 That is right. 

Q. When you arrived on the scene, Officer, did you 
observe whether or not the automobile had any headlights 
that were lit? A. They weren’t on at the time, as I can 
recollect. 

Q. Officer, can you tell us about the condition of the dead¬ 
light on the streetcar? A. It was on. The glass was 
smashed. 

Q. When you refer to the glass, do you mean the lens? 
A. The lens was smashed. 

Q. When you say it was lit, do you mean that the bulb 
was still burning? A. Eight. 

Q. Were the two vehicles in contact with each other when 
you arrived? A. That is right. 

Q. Did you observe whether or not there were any skid 
marks behind the wheels of the automobile? A. There was 
not. 

Q. Were there any sideway skid marks? A. Slide marks 
from the automobile. 
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Q. You call them slide marks? A. Where it was pushed. 

Q. How long were those sideway skid marks ? A. I think 
they were about 4 to 6 feet; something like that. 

243 By the Court: 

Q. How much? A. 4 to 5 or 6 feet. 

By Mr. Boyd: 

Q. Where were they with reference to the center of Ver¬ 
mont Avenue? A. As nearly as I can recollect, the center 
of the street. The slide marks started approximately in 
the center of the street—the slide marks of the right wheel 
—approximately the center. There is no center line in 
Vermont Avenue—no division strip. 

Q. Do you mean that at that time there was no division 
strip? A. That is right. 

Q. You say they started in about the center? A. Ap¬ 
proximately, as nearly as I could estimate at the time. 

Q. Looking at this map, sir, this represents Vermont Ave¬ 
nue (indicating). When you say the center of Vermont 
Avenue, do you mean the point I am now pointing to ? A. 
That is right; what would be the line through the center 
of the street, roughly. 

Q. You say it extended for a distance of 4, 5, or 6 feet. 
That would be in an easterly direction? A. Toward 

244 Ninth Street. 

Q. Where was the automobile, sir, with reference 
to the end of those skid marks. A. What do you mean? 

Q. In other words, were the wheels right next to the end 
of the skid marks, or was there some space between the end 
of the automobile and the skid marks? A. Oh, no; there 
was a continuous mark from where the car had stopped, 
where it was originally struck and pushed to the end. 
There was a continuous mark of 4, 5, or 6 feet. 

Q. So where was the automobile in the intersection when 
you arrived on the scene? A. Well the last time, according 
to my last testimony, which I had to figure out from what 
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I knew as the facts, if I have permission to repeat it-^—it is 
the only way I can explain it; is that all right? 

At the time, I approximated the street measurement as 
40 feet wide, but actually it was 50 feet wide on Vermont 
Avenue. Anyway, I based my mathematics testimony on 
the fact that the car was where it was sitting at the time, 
where it had originally been struck, with the right ^heels 
down approximately in the center of the street, the car 
was driven 4 to 6 feet sideways by the streetcar, which 
would move it approximately 6 feet—5 or 6 feet—over the 
center line, leaving it a distance of approximately 12 to 14 
feet from the curb. I estimated at the time, 8 to 10 
245 feet, but I later learned that the street was Vider, 
and I made it 12 to 14 feet from the east curb of 
Vermont Avenue. 

Q. From that computation, what width have you al'owed 
as the width of the automobile ? A. About 6 feet. 

Q. So, as I understand it, the sideway skid marks started 
at about the center of the street? A. That is correct. 

Q. They continued for a distance of from 4 to 6 feet? A. 
Roughly the width of a car again. 

Q. That was made by the right wheels? A. Right wheels. 

Q. Then, allowing 6 feet for the width of the automo¬ 
bile— A. 11 to 12 feet. 

Q. The left-hand side of the automobile was 11 to 12 feet 
W est—that is, in that direction—of +he east curb of Ver¬ 
mont Avenue? A. That is correct. 

*#***•*••* 

253 Carlton Eugene Forsythe was called as a wjtness 
and, being first duly sworn, testified as follow^: 

Direct Examination 

By Mr. Boyd: 

Q. Will you state your full name, please? A. Carlton 
Eugene Forsythe. 

Q. Are you presently employed, Mr. Forsythe? No, 
sir; I am retired. 
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Q. Were you employed previously by the Capital Transit 
Company, sir? A. Yes, sir, I was. 

Q. For bow many years were you employed by the Capi¬ 
tal Transit Company? A. Thirty-nine and a half years. 

Q. In what capacity were you employed? A. Well, con¬ 
ductor and operator. 

Q. By “operator,” a layman understands “motorman”? 
Is that correct? A. Motorman. 

254 Q. Mr. Forsythe, we are inquiring about an acci¬ 
dent that happened on April 10, 1942, when a street¬ 
car eastbound on U Street collided with an automobile 
southbound on Vermont Avenue. Were you the operator 
of the streetcar involved in that accident? A. Yes, sir, 
I was. 

Q. How long after that was it, sir, that you retired? A. 
Well, I guess— 

Q. In what year did you retire? A. Three years and a 
half. 

Q. Three years and a half after that? A. After that. 

Q. Mr. Forsythe, do you remember what time you went 
to work that morning? A. I went to work at 4:25 a.m. I 
run the first car on New Jersey Avenue. 

Q. Your run ended, at the northern terminus, at the Cal¬ 
vert Street bridge? A. Outbound, yes. 

Q. The terminus was Calvert Street? A. Calvert Street 
bridge. 

Q. When you started that morning, it was dark, was it? 
A. Yes, it was. 

Q. Did you take over the streetcar at that early hour of 
the morning which was ultimately involved in this 

255 accident? A. I did, sir. 

Q. That was a P. C. C. car, was it? A. Yes, sir. 

Q. They go in only one direction; is that right, Mr. For¬ 
sythe? A. Yes, sir; they are operated from one end. 

Q. When those cars were acquired, turnarounds had to 
be built, did they not? A. Yes, sir, they did. 

Q. Was your car lighted at the time you took it over at 
4:00 o’clock in the morning? A. It was. 
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Q. Was there ever any occasion for you to put olit the 
lights, sir? A. No, sir. 

Q. Mr. Forsythe, as you approached the intersection 
where this accident occurred, do you recall about how many 
passengers you had on your streetcar? A. I had around 
five. 

Q. Will you tell us in your own words, Mr. Forsyth^, just 
what occurred, as you recall it? A. Well, sir, I left Rock 
Creek bridge Navy Yard bound at 6:07 in the morning, and 
it had been raining very hard from 3:00 to 5:00, gnd it 
stopped around 5:00 o’clock, and I left Rock Street tyridge 
coming down. I picked up one party at Colombia 

256 Road, I picked up a couple at Seventeenth Street, 
and then I didn’t pick up any more until I got to 

Fourteenth; then I picked up one. At Eleventh Street I 
picked up another passenger. 

So I went across Eleventh and U Street at a very nloder- 
ate rate of speed. It was dark, but it wasn’t foggy, {and I 
went in across Tenth Street, applying my brakes all at the 
same time, checking the car and seeing that everything was 
all right. Then I entered Vermont Avenue and U Street. 
I checked my car down to almost a stop, and then t pro¬ 
ceeded across, and everything was clear. I could sjee on 
my left clean up to Florida Avenue, which was a square 
and a half. The street lights was lighted. 

When I got almost half way on the intersection, I seen 
this automobile coming southbound over in the northbound 
traffic line and I applied my brakes. I was going about 10 
or 12 miles an hour, and I applied my brakes, and he dashed 
in front of me, and I hit him right in the middle and dented 
in the top and the door handle in the door of the car. 

Q. When you observed this automobile, Mr. Forsythe, 
at this time, did it or did it not have any lights on it? A. 
It did not, sir. 

Q. What time of the morning did this accident happen? 
A. 6:13 in the morning. 

Q. This was April 10, was it, sir? A. Yes, jA.pril 

257 10. 
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Q. You said it was foggy? A. No, it wasn’t foggy. It 
had stopped raining about 5:00 o’clock, but there was a 
mist. 

Q. Do you know about how fast you were traveling, Mr. 
Forsythe, at the time your vehicle came into contact with 
the automobile? A. Well, my car was stopping when I hit 
him. It was stopping—coming to a stop. 

Q. About how far did your car travel after it came in 
contact with him before your car actually came to a stop? 
A. Well, about 4 or 5 feet. 

Q. You pushed this automobile sideways that distance? 
A. Yes. There was no crash, or anything; it was just a 
cushion. 

Mr. Boyd: You may examine. 

Cross-examination 
By Mr. Offutt: 

Q. You say there was no crash? A. No crash; it was 
only a push. 

Q. You did not hit the car with any force? A. I didn’t 
break my windshields, or anything. 

Q. You did not hit it with any force hard enough to push 
in the side of the automobile? A. Oh, yes. 

258 Q. It did not make a crash? A. It didn’t make 
a crash. 

Q. Of course, you got out of the car then to see if you 
hurt the man? A. Yes. I got out and tried to get inside 
of the car, and the door was locked on that other side. 

Q. What door? A. Automobile door. 

Q. Which door did you try to get in? A. The automo¬ 
bile door, left-hand side. 

Q. Oh, there was only one on the left-hand side? A. No; 
there is two doors. 

Q. Which door did you try to get in? A. Turn it? 

Q. Did you try the back door? A. I tried both handles. 

Q. Then what did you do? A. I run over.to the police 
station. 
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Q. Oh, you didn’t do anything further there? A. I asked 
them to call an ambulance, and then the police come j there, 
and I run right out again. When I got there, some taxi¬ 
cab had got the door open and got him out and took him to 
the hospital. 

Q. Do you mean when you got back from the police sta¬ 
tion? A. Yes, sir. 

259 Q. You just told them to call an ambulance? A. 
No; I told them what had happened and to call an 

ambulance; that a man was apparently lying on the seat. 

Q. Did you know the man was hurt before? A. No, I 
didn’t, sir. 

Q. You called an ambulance because he was apparently 
lying on the seat? A. I called an ambulance because I 
couldn’t get in there, and I couldn’t get him to answer me. 

Q. Did you ask him anything? A. I knocked on the door, 
and I didn’t waste any time. I wanted to get an ambulance 
and medical treatment as quickly as I could. 

Q. You also called the Capital Transit Company, ^didn’t 
you, while you were there? A. No, sir, I didn’t. 

Q. Are you sure of that? A. Yes, sir. 

Q. Is there not a rule of the company that requires you 
to contact— A. That was— 

Q. Wait a minute. Was there not at that time $ rule 
in the company that as soon as you had an accident, you 
-were to report it to the Capital Transit Company pome- 
how? A. Yes, sir. 

260 Q. You did not endeavor to report it right away, 
did you? A. The officers did from the police station. 

Q. I am asking if you did. A. I asked them to. 

Q. When did you ask the officers to report it to jhem? 
When you made the call about the ambulance? A. wjhen I 
made the call about the ambulance. 

Q. Then, you did ask somebody to contact the streetcar 
company? A. Yes. 

Q. Wasn’t that the reason you went to the station house? 
A. No, sir. I went for medical treatment if it was needed. 
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Q. Did the ambulance arrive ? A. No, sir. They put him 
in a taxicab and took him to the hospital. 

Q. Do you know who the officer was whom you asked to 
call an ambulance? A. The desk sergeant. 

Q. Do you know who he was? A. No, sir, I don’t. 

Q. Now, your streetcar hit that automobile right smack 
in the center; that is about right, isn’t it? A. Yes, sir. 

261 Q. It did not hit the right front wheel or the left 
front wheel? A. No, sir. 

Q. It pushed in the center ? A. Right in the center. 

Q. It pushed it in that much ? A. About that much. 

Q. That is about a foot and a half, would you say? A. 
About a foot and a half. 

Q. After it had pushed it in, it left a mark on the 
bumper? There is a bumper on the front of your streetcar 
about that thick—a steel bumper on your car, No. 1293? A. 
No, there is no bumper on there. That was all covered over 
with the facing of the car. 

Q. The facing of the automobile? No, the streetcar. 

Q. Isn’t there an extension that sticks out about 3 or 4 
inches ? A. No, sir, there is not. 

Mr. Boyd: I think what you have in mind is what they 
call an anti-climber. 

By Mr. Offiutt: 

Q. That little projection that sticks out a little distance. 
A. You couldn’t get up on it. It was even with the 

262 front of the car. 

Q. You seem to remember this trip very clearly? 
A. Yes, sir, I do. 

Q. Going back to, let us say, Eleventh Street—let us not 
go all the way back; let us go back to Eleventh Street only 
for a moment—you picked up one fare there? A. Eleventh 
Street, yes, sir. 

Q. Was the traffic light in operation? A. No, sir, there 
wasn’t. 

Q. Were there any traffic lights in operation as you 
came down the whole route? A. No. 
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Q. There was not a light at Sixteenth Street in operation 
at that time? A. No. 

Q. Didn’t you so testify at the last trial? A. I c^on’t 
think I did, sir. 

Mr. Boyd: What page? 

Mr. Offutt: I was going to get it a little later on. I will 
bear that in mind. If he says he did not, I will locate it 
later on. 

Mr. Boyd: You just read the testimony. 

Mr. Offutt: May I stop and comply with his request, 
Your Honor? 

263 The Court: Yes, sir. 

By Mr. Offutt: 

Q. Did you see your testimony before you testified? A. 
No, sir, not in five years, sir. 

Q. Have you talked to the lawyers or anyone else repre¬ 
senting the streetcar company since the last trial? A. )Tes, 
sir. 

Q. You went over the testimony with them? A. No, sir. 
I didn‘ t see my whole testimony; I just seen the number of 
the car; just something to refresh my mind. 

Q. What do you mean: to refresh your mind? Did they 
discuss the matter with you or read over anything? A. No. 

Q. You just got the number of the car; is that all? i A. 
It was on the second page. 

Q. The second page of what? A. Of the testimony. My 
testimony wasn’t in there. 

Mr. Offutt: I am reading from page 72. By the -^ay, 
yours is not apparently on the same page as mine. It is the 
testimony of Mr. Forsythe, about five pages over int<i it. 
I will let him see my copy as I read the questions. 

The Court: All right, sir. 

By Mr. Offutt: 

Q. Didn’t you testify as follows: 

264 “Question: How far were you from the intersec¬ 
tion when you first noticed the traffic lights were not 

in operation?” 
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“Answer: Well, I noticed them all the way down TJ 
Street. ’ ’ 

“Question. Where were you when you first noticed 
them?” 

“Answer: The only traffic lights were at Sixteenth and 
U. That was the only one lit all right.” 

Mr. Boyd: I stand corrected, Mr. Offiutt. 

By Mr. Offutt: 

Q. Is that the book you said your testimony was not in? 
A. No, I don’t think it is. 

Q. Is that the kind of book in which you said it was on 
the second page? A. Yes. 

Q. Didn’t I understand you to say that your rate of 
speed was 10 or 12 miles an hour? A. That is, when I seen 
the automobile. 

Q. At that time when, you say, your speed was 10 or 12 
miles an hour, you had reached a point right about the 
center of the street, hadn’t you? A. Just about the center, 
yes, sir. 

Q. When you said you slowed your car down, suppose we 
just put an “F.” May I use an “F” for his mark? 

Mr. Boyd: I have no objection. 

Mr. Offutt: Do you have any objection to my marking it ? 
Mr. Boyd: No, indeed. 

#*#*•##**# 

265 Q. Mr. Forsythe, when you crossed Eleventh 
Street, what did you say your speed was after you 

had picked up this lady passenger? A. Between 10 and 12 
miles an hour. 

Q. That is, as you were crossing Eleventh Street? A. Yes, 
sir. 

Q. When you were crossing Tenth Street, what did you 
say your speed was? A. About the same speed: 

266 Between 10 and 12. I have a little speedometer on 
the car. 

Q. You drive an automobile, don’t you, sir? A. Yes. 
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Q. How long have you been driving an automobile t A. 
Ever since 1912. 

Q. You have a speedometer in operation on thatf A. 
Yes, sir. 

Q. In between Eleventh and Tenth Streets, did you in¬ 
crease the speed beyond 12 miles an hour? A. No, sir, I 
didn’t. 

Q. Before you got to Eleventh Street, from the tim6 you 
left the bridge, where you began your—Did you say Bock 
Creek Bridge? A. Rock Creek Bridge. 

Q. Between that point and Eleventh Street, did you ever 
go over 12 miles an hour? A. Oh, yes; I went 15, 18. 

Q. What was the reason, if there was any, why you re¬ 
duced it down to your maximum of 12? A. That was be¬ 
tween—in the middle of the squares; but at intersections 
I always brought the car under control. 

Q. I thought you said you went 10 or 12 miles an ihour 
after you left Eleventh Street. A. After I left Eleventh 
Street, yes, sir. 

Q. Why did you go slower there than you had fc>een 
going? A. Well, they are very short squares tjiere. 
267 From Eleventh to Tenth Street is only a matter of 
50 feet. 

Q. And from Tenth Street to Vermont Avenue is about 
how far? A. About the same distance. 

Q. 50 feet? A. Around 50 or 60 feet. 

Q. Isn’t it pretty nearly a hundred feet in there in that 
block? A. Between Tenth and Vermont Avenue? 

Q. That is right. A. No, sir; I don’t think it is. 

Q. What speed did you reduce your car to as you reached 
Tenth Street? .A. I checked it down to about 6 miles an 
hour. 

Q. What was the reason for checking your speed so 
slow? A. That was just the way I had been operating it— 
safe—so I could stop. 

Q. Was there any car in front of you? A. No, sir, Tooth¬ 
ing at all. 
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Q. Any automobile traffic of any kind? A. No, sir. 

Q. No pedestrians going across the street? A. No, sir. 
Q. No car stop at Tenth Street or Vermont Ave- 

268 nue? A. No, sir. 

Q. The next car stop was down at Ninth Street? 
A. Ninth Street, yes, sir. 

Q. When you came along in this block between Tenth 
Street and Vermont Avenue, what was your top speed? A. 
About 10 miles an hour. 

Q. Why did you keep it down to 10 miles an hour in that 
block, whereas in this block (indicating) you had it down 
to a top speed of 12? A. Well, between Eleventh and 
Twelfth was a full square, and there was nothing in front 
of me, or anything; but I don’t think I went over 10 or 12 
all the way down. 

Q. Was your windshield wiper working that morning? 
A. Yes, sir, it was working. 

Q. It was kind of misty? A. It had been raining be¬ 
tween 3:00 and 5:00 o’clock; it poured down. 5:00 o’clock 
it had stopped. 

Q. You were still running your windshield wiper? A. 
Just to keep a clear vision, yes, sir. 

Q. There was still a mist coming? A. It was a mist, 
yes, sir. 

Q. When you got down to a point, let us say, just before 
you entered—say two-thirds of this street, you could then 
look up Vermont Avenue, couldn’t you? A. Well, when you 
got to about the end of the school, you could see— 

269 see right up Vermont Avenue about two-thirds of 
the way. 

Q. Can you see this diagram from where you are? A. 
Yes, sir. 

Q. When you reached a point down here, just before you 
entered the intersection, say a streetcar length before you 
got to the intersection, you could then see all the way up 
almost— A. No, sir; you could see on the east side of 
Vermont Avenue. 
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Q. How far would you have to move ? Where would you 
have to be before you could see up to Ninth Street or the 
next street above U Street on Vermont Avenue? A. Right 
on the line of the school, sir. It would be about 5 feet. 

Q. Right on the line of the school? A. Yes sir. 

Q. Do you mean on the line of where the school building 
was? A. School building is at. 

Q. There was a yard around that building, wasn’t th^re? 
I show you Plaintiff’s Exhibit 2. Is that the school you 
are talking about, over on the left-hand side as you look 
at the picture? A. Yes, sir. 

270 Q. That school sets back in the yard about 15 ^eet, 
doesn’t it? A. Yes, sir. 

Q. That is on U Street as you look at it? A. Yes, sir. 

Q. On Vermont Avenue it is the same way, isn’t it? 
There is a yard all the way around the school, isn’t th^re? 
A. Yes, sir. 

Q. So when you got to a point before you got to the in¬ 
tersection, you could see all the way up Vermont Avenue? 
A. No; when you got here, just before you got to the inter¬ 
section about 5 feet, you could see up as far as Florida 
Avenue on Vermont Avenue. 

Q. It was not until you got to a point about 5 feet ftom 
the corner of the intersection that you could see up Ver¬ 
mont Avenue as far as you have just said? A. Yes, sir. 

Q. What was to prevent you from seeing up Vermont 
Avenue at that point? A. Why, the school building. 

Q. Did you look to your left before you entered the inter¬ 
section that morning? A. Yes, sir; that was a habit I 
always had. 

Q. How far could you see up Vermont Avenue then? A. 
When I entered? 

271 Q. When you looked to your left. A. Up to Flor¬ 
ida Avenue on Vermont Avenue. 

Q. That was before you reached the intersection, wasn’t 
it? A. No, sir. 

Q. Before you reached the curb line? A. Before I passed 
the curb line, I looked to my left, and everything was clear. 
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Q. How far was the front of your car from the curb line 
when you looked to your left up Vermont Avenue? Had 
you reached the crosswalk yet? A. Just as I got to the 
crosswalk, I looked up that way. Everything was clear. 

Q. Would you mind stepping down here and putting a 
mark across the track about where the front of your street¬ 
car was? Maybe I can help you. That is about a 6-foot 
sidewalk there on Vermont Avenue, is it not? A. Yes, sir. 

Q. Now, would you mind putting a line there? Let us 
put a heavy dot where the front of your car was just before 
you reached the intersection and you looked up Vermont 
Avenue. A. Well, just as I got to the end of the school. 

Q. That is the track that goes west, and this one below 
it is the track you were on. That is where the front of 
your streetcar was when you looked to your left up Ver¬ 
mont Avenue ? A. When I was checking my car. 

272 Q. How far up Vermont Avenue could you see? 
A. I could see clean up here to the end of the square. 

Q. That would be V Street? A. Florida Avenue. 

Q. Was there any traffic in that street coming down when 
you looked? A. No, sir, there wasn’t. 

Q. Did you look to the front then? A. I looked to the 
right, and I looked to the front. 

Q. Did you look to your left, then to your right, and 
then to your front? A. Yes, sir. 

Q. All the time your car was still moving, wasn’t it? A. 
Yes, sir. 

Q. What speed had your car gotten down to at the slow¬ 
est? A. About 3 miles an hour when I checked up on it. 
When I started, I started up and was going about 3, when 
I spied something over here, something dark, and it came 
in front of me, and I put on my brakes. 
#*###*###* 

Q. Would you put a mark where you were going, as you 
said, 3 miles an hour, starting to increase your 

273 speed? A. Right there at that place is where it 
started. 
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Q. This is where you started to increase your speed (in¬ 
dicating) ? A. Yes, sir. 

Q. You said you increased your speed to about 10 or 
12? A. Between 10 or 12, yes, sir. 

Q. Then you took your foot off the accelerator agpin? 
A. Yes, sir, to put on the brake. 

Q. Will you put a mark wdiere your car was when you 
accelerated to 12 miles an hour, and where you took }k>ur 
foot off the accelerator and put your foot on the br^ke? 
A. That would come natural. That would be about liere, 
across the street I brought her under control right there 
(indicating), to about 3 miles an hour, and then I pro¬ 
ceeded, and about here I put on the accelerator to aPout 
10 or 12 miles an hour when I got here (indicating), hnd 
when I seen— 

Q. Let us stop there. When you got here—this is the 
very heavy dot on the track— A. That is where I took my 
foot off the accelerator. 

Q. At that point, which you have marked here, is where 
you took your foot off the accelerator after reaching a top 
speed of 10 miles an hour ? A. 10 miles an hour. Between 
10 and 12,1 judge. 

Q. You put your foot on the brake then? A. Not to apply 
the brake, no, sir. 

274 Q. Didn’t you say you put it on top of the bra^e? 
A. Yes. 

Q. You have two pedals: one is the accelerator, and jone 
is the brake pedal? A. Yes. 

Q. You put your foot on the brake pedal? A. Yes, ^ir. 

Q. The only other pedal you have there is a pedal for 
your right foot, and you keep that in all the time when the 
car is moving? A. Yes. 

Q. You take it off, and the car has got to stop? A. Yes. 

Q. When you got to this point, which is there marljed, 
you had put your foot on the brake pedal. Did you again 
look to the left? A. Yes, sir, I did. I was watching to the 
left all the time, and ahead. 
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Q. When you were at this point (indicating) and again 
looked to the left or watched to the left, as you said, did 
you see any vehicles up this street (indicating) ? A. No, sir, 
I didn’t. 

Q. How far could you see up the street then? A. I could 
see all the way up. 

Q. You did look all the way up? A. Yes, sir. 

275 Q. Was there any vehicle coming down that street 
or going up there? A. No, sir, none coming down 

on the southbound track. 

Q. Now, then, where was your car—and indicate by 
marking it—when you saw the automobile for the first 
time? A. That was just this side of that mark (indicating). 
I was about 5 feet on the inside of the southbound traffic 
lane. 

Q. Do you mean in the center of the street? A. Yes, sir. 
Q. You were about 5 feet east of the center line of the 
street? A. Yes, sir. 

Mr. Boyd: Would that not be west? 

Mr. Offutt: I mean west. 

By Mr. Offutt: 

Q. Was your speed still about 10 miles an hour? A. 
Yes, sir. 

Q. You were coasting through the intersection? A. Yes, 
sir. 

Q. Have you told us every thing you did up to that time, 
either in your direct testimony or in your cross-examina¬ 
tion? A. I didn’t see nothing for me to do, because every¬ 
thing was clear. 

276 Q. The question was, Have you told us every 
thing? Is there anything you want to add that you 

did up to that time that you have not told us so far? A. 
No, I don’t. 

Q. When you were at this point and saw this automobile 
for the first time, where was the automobile ? A. The auto¬ 
mobile was just about here (indicating), on the curb line 
of U Street. 
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Q. Let me call your attention to one thing, so that] I will 
be certain you have it in the right place. This is a line 
that is supposed to be the center of the street? A. Y^s. 

Q. You have got it about half way between that liie and 
the east curb of Vermont Avenue. Is that where you want 
it? A. No, not half way, but I guess about 5 or 6 feei from 
the east side of Vermont Avenue. 

Q. That is where the automobile was that your c^r was 
in collision with? A. Yes, sir. 

Q. Did you see it from that time until the collision? A. 
I applied my brakes, and the car went about 15 feet. 

By the Court: 

Q. How fast, sir, did you say you were going at the time 
you applied your brakes? A. Between 10 and 12 

277 miles an hour, sir. 

Q. Do you mean you started up again; is that 
right? You had got down to 3 miles an hour. A. It was 3 
miles an hour, sir, when I was coming to the intersection. 
Q. Then you started up again? A. Yes, sir. 

The Court: I see. 

By Mr. Offutt: 

Q. You said you applied your brakes? A. Yes, I applied 
my brakes when I seen him. 

Q. To apply your brakes, all you had to do was ijo de¬ 
press the pedal? A. That is right. 

Q. You already had your foot on the pedal? A. Yeb, sir. 
Q. How did you apply those brakes at that time? A. I 
applied the brakes right down to the floor, because I seen 
that automobile was coming so fast that there was nothing 
to do but me hit him or him hit me. 

Q. Could you estimate the speed of the automobile? A. 
Well, no; I would say he came 30 miles an hour anyway. 
Q. Did the speed of the automobile diminish any be¬ 
tween the time you saw it here (indicating) and the 

278 time when your car came into collision with it? A. 
No, it didn’t. 
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Q. Did you make that mark (indicating)? A. No, I 
didn’t. 

Q. This mark which I have placed here with an F: What 
was that? A. That was the center of the street. 

Q. Would you show us where the collision occurred, in 
your recollection, by another heavy dot? A. The collision 
occurred about 2 feet on this side of the center. 

Q. 2 feet the east side of the center? A. 2 feet the east 
side of the center of Vermont Avenue. 

Q. That is the dot right near where there is an X and a 
little 3 below it? A. Yes, sir. 

Q. WThere was the far side of the automobile after the 
collision, wdien the cars came to a stop? A. The far side 
of the automobile was over about—right in on an angle, 
like, about 8 feet inside the intersection. 

Q. About 8 feet from the east curb; is that right? A. 
Yes, sir. 

Q. In other words, the far side of the automobile was 
about 8 feet from that line, if that were the curb to 
279 be continued across the street (indicating)? A. 
Yes, sir. 

Q. When the traffic came up after the accident, traffic 
had to sort of curve around like that to go past and go 
north before they moved the vehicles; isn’t that right, sir? 
A. Yes, sir. 

Mr. Offutt: I think the witness can go back to the wit¬ 
ness stand for what I want to ask him about now. 

By Mr. Offutt: 

Q. Mr. Forsythe, just to go back for a moment, I under¬ 
stood you to say that when you got to Tenth Street, you 
slowed down your car, checked the speed, and then started 
on through? A. Yes, sir. 

Q. That was everything you did there? A. Yes, sir. 

Q. Wlien you got to this corner here, where this accident 
occurred, you slowed down to a little slower speed, 3 miles 
an hour, and checked your speed; and then started up again 
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when you were just about at the curb and reached a speed 
at about here of about 10 miles an hour—10 to 12-Uand 
then proceeded to the next point, where you saw this car 
for the first time? A. Yes, sir. 

Q. That was when you applied your brakes, and 

280 the collision occurred over here? A. Yes, sir. 

Q. When you applied your brakes and put do wn 
the emergency brake at the time just before the accident 
occurred, your bell rang automatically, didn’t it? A. After 
it went into emergency, the buzzer rang, yes, sir. 

Q. As long as you kept your foot down on the emergency, 
the bell would continue to ring? A. Well, it would lock it¬ 
self down there. 

Q. I mean the bell continued to ring? A. Yes, sir, as long 
as it was in emergency. 

Q. To ring the bell for any other occasion, you have to 
do it with your hand? A. Yes, sir. 

Q. Which is on the left side of the instrument beard? 
A. Yes. 

Q. That instrument board on the streetcar is on a p|anel, 
just like a set of keys? A. Yes, sir. 

Q. Did you talk to the policeman at the scene of the ac¬ 
cident? A. No, sir, I didn’t. 

Q. Do you remember a white-haired policeman that was 
there? One was a thinner man than the other? A. 

281 Two of them came up, but—one of them got my 
name, and I give everything to the inspector, and 

he was going to take care of it. 

Q. Was the inspector at the scene of the accident^ A. 
No. He would take care of the rest of it. I explained to 
him how it happened. 

Q. I am talking about at the scene of the accident. You 
were there when the policemen came up, weren’t you? A. 
Yes, sir. 

Q. You talked to those two policemen that came up there, 
didn’t you? A. No; he just asked me my name and ad¬ 
dress. 
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Q. Didn’t he ask you how long you had been driving a 
car? A. No, sir. 

Q. Didn’t he ask you how fast you were going? A. No, 
sir. 

Q. You didn’t tell him? A. No, sir. 

Q. Either one of them? A. No. I made that statement 
in my report to the company. 

Q. When did you see your report to the company and 
see that that was in there? A. When I finished my day’s 
work, I made a report out on it. 

282 Q. Have you seen it since that time? A. No, sir, 
I haven’t. 

Q. Has it been referred to you by anybody since that 
time? A. No, sir. 

Mr. Offutt: I think that is all; I have no further ques¬ 
tions. 

********** 

William S. Johnson was called as a witness and, being 
first duly sworn, testified as follows: 

Direct Examination 

By Mr. Boyd: 

Q. Mr. Johnson, will you please state your full name, 
sir? A. William S. Johnson. 

Q. Where do you reside? A. 1702 Kilbourne Place. 

Q. Mr. Johnson, we are inquiring about an acci- 

283 dent that happened on April 10, 1942, at the inter¬ 
section of Vermont Avenue and XJ Street when a 

southbound automobile was in collision with an eastbound 
streetcar. Were you a passenger on the streetcar that was 
involved in that collision? A. I was. 

Q. Do you know something about the operation of street¬ 
cars, Mr. Johnson? A. I think so. 

Q. Was there a time when you were employed as an 
operator of a streetcar? A. I was. 

Q. When was that, Mr. Johnson? A. Washington and 
Baltimore, 1907. 
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Q. Forty years ago? A. Yes, sir. 

Q. How are you presently employed? A. In carpentry 
work. 

Q. Mr. Johnson, where were you seated on this streetcar? 
A. I was on the front seat behind the driver, or the oper¬ 
ator. 

Q. On the right- or left-hand side? A. On the left-hand 
side. 

Q. Is that a single seat or a double seat? A. A 

284 single seat. 

Q. So you were seated next to the window, were 
you, sir? A. That is right. 

Q. Mr. Johnson, will you tell us, just in your own wjords, 
what you observed that morning? A. Well, I boarded this 
car at Eighteenth and Columbia Road. It had been raining 
that morning, and this operator was very careful in driv¬ 
ing. That is something I always notice in an operator. I 
got on his car— 

Q. Is that as a result of your experience as an operator 
yourself? A. That is it. He ran very carefully all the way 
down. I had been riding with him for several morning^, or 
maybe a week or more. 

He picked up a passenger at Eleventh Street, and he pro¬ 
ceeded very slowly; and when he got to Vermont Avenue, 
he slowed up. He almost came to a stop. He didn’t stop, 
you know, but he come very slow, and he proceeded ahead 
very slowly; and I was sitting at this left-hand window. I 
wasn’t noticing him, but I was kind of looking out the 
window, and where this car came from, I don’t know. I 
thought it was something that happened on ahead f I 
thought somebody had run into him. 

Q. Was it light or dark out at the time? A. Well, 

285 you could see about a block, block and a half; some¬ 
thing like that. 

Q. You said it had been raining? A. It had been raiding, 
but it wasn’t raining then. It was a little bit misty, ' ike, 
just the least little bit. 
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Q. As I understand it, you did not see this automobile 
until after the collision? A. I never saw it until after I 
got off the car. 

Q. What was it that first attracted your attention to the 
fact that something was wrong? A. Just a little crash; 
that was what attracted my attention. 

Q. Then you got off the streetcar, did you ? A. I did. 

Q. What did you observe at that time, sir? A. Well, I 
got off, and I looked, and there the car was that he had 
gone into. 

Q. The automobile was still in front of the streetcar, 
was it? A. That is right. 

Q. Did you observe whether or not there were any lights 
on the automobile at that time? A. No, there wasn’t any 
lights on it. 

Q. Was the streetcar illuminated or not? A. It was. It 
was lit up. Both lights on the head was lit up, but 

286 only the glass was broke on the left-hand side, where 
he struck this car. 

#•**•#**#• 

Cross-examination 
By Mr. Offutt: 

Q. I think you said the streetcar slowed down almost to 
a stop? A. That is right. 

Q. About how slow did it come? A. Down to about a 
mile; something like that. 

Q. That was just before it entered this intersection where 
the collision occurred? A. Yes, at Vermont Avenue. 

Q. Then it started up its speed again? A. What? 

287 Q. It increased the speed again after that? A. A 
very little bit, yes. 

Q. About how fast was it going after it increased its 
speed? A. I would say maybe 5 or 6 miles. 

Q. Then, the next thing you noticed was the sound of the 
crash ? A. That is right. 

Q. You are sure of that? A. That is right. 
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Q. How long did you operate a streetcar, sir? A. Well, 
I worked in Washington here for about a year, and then I 
worked in Baltimore for about six months. 

Q. Since that time, having known how to operate a 
streetcar, you have watched motormen as they would oper¬ 
ate? A. Yes, sir; I always do. 

Q. You have noticed what they would do? A. Yes. 

Q. From where you were, you could see what he was 
doing? A. That is right, if you saw it. 

Mr. Offutt: That is all. 

********** 

288 Mr. Boyd: If Your Honor please, at this time I 
offer in evidence Section 28(e) of the traffic refla¬ 
tions, and also Section 47(a). 

Have you any objection to them, Mr. Offutt? 

Mr. Offutt: No. 

Mr. Boyd: May I read them to the jury, if the Court 
please? 

The Court.: Yes. 

Mr. Boyd: Ladies and gentlemen of the jury: This is 
Section 28(e) of the Traffic and Motor Vehicle Regulations: 

“Vehicles of the fire and police departments and am¬ 
bulances shall, when responding to emergency calls, have 
the right-of-way over all traffic, subject however, tq the 
provisions of paragraph (d), section 22, article VI. St reet¬ 
cars shall have the right-of-way upon their respective 
tracks except as to the vehicles listed about in this para¬ 
graph.” 

Then, if the Court please, and ladies and gentlemen, Sec¬ 
tion 47 provides: 

“Every vehicle upon a highway within the District dur¬ 
ing the period from a half hour after sunset to a half hour 
before sunrise and at any other time when there isj not 
sufficient light to render clearly discernible any perso^i on 
the highway at a distance of 200 feet ahead shall be 
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equipped 'with lighted front and rear lamps as in this sec¬ 
tion respectively required for different classes of 

289 vehicles and subject to exemption with referenec to 
lights on parked vehicles as declared in paragraph 

(g) of this section.” 

If the Court please, I offer in evidence those sections of 
the deposition and of the testimony at the previous trial 
which I read during the course of my interrogation of the 
plaintiff. 

Is there any objection to that, Mr. Offutt? 

Mr. Offutt: I think he should refer to those sections, 
Your Honor. I am not sure where they were. They were 
not marked entirely in the deposition, and my page num¬ 
bers are different. 

Mr. Boyd: I say those that I read aloud, if the Court 
please. 

Mr. Offutt: Oh; I have no objection. 

The Court: All right. 

*#**#•••*• 

William S. Johnson was recalled * * * 

• ****••#*• 

290 By Mr. Offutt: 

Q. Mr. Johnson, I overlooked asking you two questions. 
When this accident happened, you left right after the 
accident; isn’t that right, sirf A. Yes, sir. 

Q. You were in a hurry? A. Yes, I left. 

Q. Before you got off the car, the motorman got your 
name and address and asked you to put it on a slip, didn’t 
he ? A. That is right. 

Q. You did that? A. Yes. 

Q. That was before the motorman got off the car; isn’t 
that right? A. That was before I got off the car that he 
got my name. 

Q. You got off right after the accident happened? A. 
Yes, I got off right after it happened. 
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Q. That is how he got your name and address ? A. 'jThat 
is right. 


293 Mr. Offutt: That is our case, if Your Hbnor 
please. 

********** 

Mr. Boyd: At this time I renew my motion for 4 di¬ 
rected verdict. 

The Court: Yes, sir. The motion is denied. 

*****####* 

The Court: Mr. Offutt, have you anything to say about 
the defendant’s prayers? 

294 Mr. Offutt: Yes, Your Honor. I concede No. 1. 
I concede No. 10. They gave me five, and they are 

numbered 1, 2, 3— 

The Court: 1 and 10 you concede ? 

Mr. Offutt: Yes, Your Honor. Then, in so far as it 
goes, No. 4; except, Your Honor, I think it is subject to! the 
last clear chance. 

The Court: Well, even if it is granted, it should be 
amended in this way. The last sentence should read: 

“If any such violation contributed either proximateli or 
directly”—“proximately,” I expect, is better—“to the ac¬ 
cident * * *” 

I guess you will concede that? 

Mr. Boyd: I will adopt that amendment, if the Court 
please. 

Mr. Offutt: “contributed proximately.” 

The Court. I will put that amendment in there; then I 
will decide on the last clear chance proposition. For |the 
time being, that disposes of all except the second and thjrd. 

Mr. Offutt: Yes. Now, Your Honor, the second I object 
to altogether, I might say. 

The Court: How about the third? 

Mr. Offutt: The third? 
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The Court: The last clear chance proposition comes up 
there again. 

295 Mr. Offutt: Yes, Your Honor. That is another 
one. 

The Court: I see. Now, before we go any further with 
these prayers, prayers Nos. 1 and 10 are conceded. 

I will hear you now on the second prayer, Mr. Boyd. 

Mr. Boyd: If Your Honor please, I rely upon the traffic 
regulation which, as I recall, is 28(e). It provides that 
with the exception of fire engines, ambulances, and police 
cars, the streetcars should have the right-of-way on their 
tracks. I point out to Your Honor again that this accident 
happened before that amendment was passed which pur¬ 
ported to reduce our right-of-way to the section between 
intersections; and I rely in support of this prayer upon 
the recent decision of the Court of Appeals in the case of 
Capital Transit Company v. Smallwood, wherein they said 
that irrespective of the traffic regulation—and they were 
referring to the regulation after the amendment—street¬ 
cars had a preferential right-of-way. 

The Court: I think you will find that there are conflict¬ 
ing regulations in evidence in the case. The Court, over 
the objection of the defendant, gave the plaintiff permis¬ 
sion to introduce a traffic regulation providing that vehi¬ 
cles entering a crossing first should have precedence over 
cars or vehicles subsequently entering the crossing. That 
contradicts this other regulation, which was offered with¬ 
out objection, or introduced without objection, by the de¬ 
fendant. The defendant introduced the section 

296 which gave precedence to streetcars, and the plain¬ 
tiff did not object to it. 

Mr. Offutt: If Your Honor please, I understood that 
Your Honor had previously indicated you were admitting 
that in evidence, and I made no objection to it because I 
assume that is preferential. 

The Court: You had no reason to think the Court would 
do it, because the Court admitted what you wanted to in¬ 
troduce, which is contrary to this. 
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My feeling, as I said the other day, is that that later 
amendment, which was a later regulation adopted May 10— 

Mr. Offutt: May, ,1942. 

The Court: 1944, was it not? 

Mr. Offutt: May, 1944. 

The Court: May 10, 1944. (Continuing) was a clarify¬ 
ing amendment. That is what I have always felt. JBut I 
am somewhat up against it. I do not know what to do with 
this prayer, in view of the fact that that regulation intro¬ 
duced by the defendant went in without objection. 

Mr. Offutt: It does not say what this prayer says. This 
prayer says, “The right-of-way”; and that regulation! says 
“preferential right-of-way,” which the courts have held is 
a relative right-of-way and not an absolute one. 

The Court: What do you suggest as an amendment to 
it, then? What section is it? 

297 Mr. Offutt: Sections 28(a) and 28(e). 

The Court: You said that 28(e) says “preferen¬ 
tial right-of-way.” It does not say “preferential right-of- 
way ”; it says ‘ ‘ right-of-way. ’ ’ 

Mr. Offutt: But the courts have held that that means a 
preferential right-of-way. 

Mr. Boyd: What decision? 

Mr. Offutt: The case you rely upon, the Smallwood case. 

Mr. Boyd: No. You and I do not agree. How could the 
Smallwood case have been interpreting this regulation 
when it is admitted that at the time the Smallwood case 
arose, the regulation had been amended? 

Mr. Offutt: Is that so? 

The Court: That is correct. 

Mr. Offutt: You offered the amendment to show that this 
is a clarification of this regulation. 

Mr. Boyd: I did no such thing. 

Mr. Offutt: Prior to that time every case took in rela¬ 
tive right-of-way. Do you have the Roberts case? Do! you 
have that case here? 

Mr. Boyd: No. 
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Mr. Offutt: I thought you read from it today. You cited 
it. Are you telling the Court that no cases have ever con¬ 
strued that right-of-way section to be preferential right- 
of-way? 

298 Mr. Boyd: I say that I know of no case that says 
that the words “right-of-way” in that regulation 

mean a preferential right-of-way. You said the Court had 
so charged on this particular regulation. I ask you what 
case you allude to. 

Mr. Offutt: I think it is the Simmons case. I am quite 
sure that is the case. 

The Court: What would it mean if it said so ? 

Mr. Offutt: It would mean that it is not an absolute 
right-of-way; it is merely preferential. I am sure they 
have said time and time again that a streetcar has a prefer¬ 
ential right-of-way and not an absolute right-of-way. 

The Court: I understand that; and if they have done 
that, that is probably what they mean. But, at the same 
time, what is the difference between a preferential right-of- 
way and a right-of-way, assuming that Section 28(e) means 
what is says literally? 

Mr. Offutt: Well, Your Honor, here is the objection to it. 
I think the objection to this prayer is that it does not take 
into consideration the facts. If the automobile of the plain¬ 
tiff entered that intersection first, and at that time the 
streetcar was not in the intersection, or somewhere so close 
thereto as to constitute an immediate hazard, then I do not 
think that the streetcar would have the right-of-way. He 
is asking Your Honor categorically here to instruct the 
jury— 

The Court: I am not going to grant that prayer, of 
course. 

299 Mr. Offutt: That is the one thing I am object¬ 
ing to. 

The Court: That practically says to find a verdict for 
the defendant. I am just trying to think of some way to 
state just w’hat the law does mean. The Court cannot grant 
that prayer. 
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I think the only thing I can do is to let these regulations 
stay in evidence and let counsel argue them and try to give 
them such rational interpretation as they can. I cannot 
grant that particular prayer in this form. 

Mr. Boyd: If Your Honor please, I should like to make 
the additional point that the state of the record is such now 
that it leaves to the jury the question of deciding a piatter 
of law, to wit, Who had the right-of-way under the regula¬ 
tions f 

The Court: The Court is not a magician, and the pourt 
cannot do what cannot be done. The Court does not know 


of any way to handle it except in the way the Court has 
suggested it. 

Mr. Boyd: If Your Honor please, preserving my excep¬ 
tion to Your Honor’s ruling with respect to No. 2, I should 
now like to substitute and to offer 2-A, which reads as fol¬ 
lows— 

The Court: Let me read it. I cannot follow you. 

(Mr. Boyd handed a paper to the Court.) 

The Court: This provides for a preferential right-of- 
way. 

Mr. Offutt: I object to it in this form, Your Honor. It 
does not make any difference; it still says to the: jury 
300 that a streetcar shall have a preferential rig|ht-of- 
way. I think if it says “on its tracks”— 

Mr. Boyd: There is no evidence that the streetca^ was 
off its tracks, Mr. Offutt. 

The Court: The Court will attempt to instruct the jury 
on that. No. 2-A will be denied also. 

Mr. Boyd: May I ask Your Honor what you will in¬ 
struct the jury with respect to the right-of-way question, 
so that I will be able to argue the case? 

The Court: Argue it just any way you please. 

Mr. Boyd: Not knowing what Your Honor is going to 
say as to the law, I am left somewhat speechless with re¬ 
spect to making an intelligent argument. 

The Court: I cannot tell you the exact words I shall 
use. I am going to tell the jury that it means in geheral, 
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where everything else is equal, that the street railway has 
a preference, but that that does not mean that it has a 
right, of course, to take undue advantage of the preference 
that it has; that, of course, automobiles and other traffic 
have a right to use the crossings just as much as the street¬ 
cars do. It simply means that where everything else is 
equal there shall be some preference given to the street 
railway. I cannot go any further than that. That is what 
it means, in my opinion. That is the substance of what I 
shall say. I hope I shall express it better than that. 

• #•**•••*# 

307 The Court: There is another thing I want to do, 
and that is this: It is unfortunate—very unfor¬ 
tunate—that there is no way really to clarify satisfactorily 
this Section 28(e); but upon reflection, I do not see how 
the Court can go any further than to grant the defendant’s 
prayer No. 2-A, deny defendant’s prayer No. 2, and then let 
counsel discuss just what “preferential” means. 

Mr. Offutt: Well, of course, that puts us in a very bad 
position. 

308 The Court: It was only when the Court decided 
to help you, the Court decided “preferential” was 

not a good thing. 

Mr. Offutt: To be perfectly frank with Your Honor, I 
did not quite comprehend the extent of that prayer until 
after I looked it up following my suggestion of “preferen¬ 
tial.” I could see no difference then between saying “pref¬ 
erential” and “right-of-way.” 

The Court: You can discuss what “preferential” means. 

Mr. Offutt: I think it should be added that the streetcar 
had a preferential right-of-way over the plaintiff’s auto¬ 
mobile on its tracks. That is what the cases hold, and this 
very case that Mr. Boyd has made so much argument about, 
■which does not apply in this case, has mentioned that very 
thing. In that case that regulation was in. 

Wasn’t it in there, Mr. Boyd? Wasn’t Section 28(e) in 
that case? 




I 


Mr. Boyd: Which case? 

Mr. Offutt: The Smallwood case, the one you have talked 
about. Wasn’t it in that case? 

Mr. Boyd: As I said before, Section 28(e) had f>een 
amended by the time of the Smallwood decision, or b^ the 
time the facts of the Smallwood case arose. 

Mr. Offutt: That is right. You offered the amendment 
in this case; it has been introduced in evidence. 

309 Mr. Boyd: It has not been introduced for the 
benefit of the jury but only for the purpose of stow¬ 
ing His Honor what the changes in the law have been, so 
that His Honor could determine whether or not the refla¬ 
tion was admissible. 

Mr. Offutt: I misunderstood why it was being done. 
At this time I object to the regulation as amended. I un¬ 
derstood that it was amended only a month afterwardj not 
two years and one month. I thought he said 1942. This 
accident happened in 1942. Now he introduces a refla¬ 
tion to show what was the trend two years and one month 
later. I say that was not the effect of the law at that time. 
I am not sure this was the case, but in some cases we have 
brought the Corporation counsel here to say how he had 
been construing it before that time. 

The Court: The difficulty, Mr. Offutt, as far as I canj see, 
is that the Court of Appeals does not seem to understand 
it as I do. My view has always been, because of whai the 
reflation is, that you just simply cannot drive your auto¬ 
mobile or your horse and carriage, as the case may be, in 
front of a streetcar on the tracks and keep it from running 
on its own tracks; that you have got to get out of the way 
and let it go on. It never occurred to me that it had Any¬ 
thing to do with crossings. Apparently the Court of Ap¬ 
peals thinks it does. 

Mr. Offutt: That is the way I considered it, Your Htjnor. 
That is the way it was construed prior to that amendment. 
What caused them to amend it, we do not have anything 
now before the Court to show. There are no minutes 


92 


310 of the Commissioners here to show why they did 
it or whether the Public Utilities Commission made 

a recommendation. 

The Court: But to add the words “on its tracks” in this 
particular case would not have any point at all, because it 
is not that kind of case. 

Mr. Offutt: I am objecting now to the amendment. He 
says it is not going to be submitted to the jury on that 
basis. 

Mr. Boyd: Do not get the record confused. I say the 
amendment is not going to be sent to the jury. 

Mr. Offutt: Without the amendment, I say it does not 
give them any right-of-way at the intersection. The amend¬ 
ment is not in evidence; it is only to help Your Honor un¬ 
derstand what the trend was. I say it does not show the 
trend, because there is nothing before the Court to show 
why two years and one month later this was done. Your 
Honor could construe it one way as well as the other. Your 
Honor could say that it was not done because they had 
been construing it the other way until someone persuaded 
somebody to amend it. 

The Court: Gentlemen, I am going to make my final 
ruling. I have never thought for one moment that regula¬ 
tion 28(e) as originally passed applied to a case of this 
kind, which involved an intersection, the absolutely neces¬ 
sary crossing of tracks of a street railway by another ve¬ 
hicle. As I said before, the Court of Appeals ap- 

311 pears to have taken another view. I regard the 
amendment, which was made in 1944, as a clarifying 

amendment only. 

I am going to deny both prayers, and my ruling will be 
that it cannot be argued that the street railway had any 
preferential right-of-way at the crossing in this case. That 
will give the Court of Appeals an opportunity to come out 
and say just what the regulation does mean, if the case 
ever gets to the Court of Appeals. 
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Mr. Boyd: If Your Honor please, the two prayers that 
you referred to were the defendant’s prayers Nos. 2 and 
2-A? 

The Court: That is right. 

Mr. Boyd: As I understand it, 2-A, and 2 as well, is not 
subject to objection because of the particular words I ijiave 
used, but I will not be permitted to argue in any language 
that the streetcar had a preferential right-of-way over the 
plaintiff’s automobile? 

The Court: You cannot argue that it had a preferential 
right-of-way. I am not going any further. 

* * * * #*•••• 

315 Mr. Boyd: If Your Honor please, one objection 
I have to No. 4 is that it is inconsistent with what I 

understand to be the right-of-way accorded by law and 
regulation to a streetcar. This provides that the law re¬ 
quires the driver of a vehicle, whether it be a streetcar or 
not, approaching an intersection to yield the right-of-way 
to a vehicle which has entered the intersection. For rea¬ 
sons which I have already indicated during the course of 
the trial, I take the position— 

The Court: Do you have any other objection to it? 

Mr. Boyd: Yes, sir. This one, like the previous prajyer, 
indicates that a violation of traffic regulation^ is 

316 negligence as a matter of law only when it is dom- 
mitted by the defendant. For those reasons, if the 

Court please, we object to it. 

The Court: It will have to be denied in the way it is 
written. 

Mr. Offutt: If Your Honor please, if that is the case, the 
defendant’s instruction likewise would be the same way. 
He drafted one according to his theory, that the plaintiff 
might violate the regulations. This one was based upon the 
theory of the defendant’s possible violations. 

The Court. The defendant, as a matter of fact, does not 
have any prayer on regulations. 
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Mr. Offutt: Yes, defendant’s prayer No. 4 says: 

“In considering whether the plaintiff himself was guilty 
of negligence contributing to the accident, you are in¬ 
structed that if you find that he violated any of the traffic 
regulations admitted in evidence that such violation would 
constitute negligence as a matter of law. If any such viola¬ 
tion contributed proximately to the accident, then there 
could be no recovery in this case and your verdict should 
be for the defendant.” 

The one I have drafted is on the same theory: If the 
defendant violated one. 

Mr. Boyd: Well, I am entirely willing to do this: with¬ 
draw my No. 4 if the plaintiff’s No. 4 is denied and Your 
Honor simply charges the jury that violation of a 

317 traffic regulation, if they find such to have been 
committed by either side, constitutes negligence. 

The Court: I think that is the proper thing to do. I 
think that is the way to handle it. 

Mr. Offutt: Well, of course, that would be another way 
of doing it, but it just seems to me that the way we have 
suggested would be a good way. 

The Court: How about marking them both “Granted”? 
For instance, let the plaintiff’s prayer be granted in con¬ 
nection with the defendant’s prayer No. 4, and the defen¬ 
dant’s prayer be granted in connection with plaintiff’s 
fourth prayer. 

Mr. Boyd: In so far as the traffic regulation is con¬ 
cerned, we have no objection; but on the right-of-way ques¬ 
tion, if the Court please, we say it is faulty. 

The Court: That is what I will do. I will say, “Granted 
in connection with defendant’s fourth prayer”; and the 
converse on the defendant’s prayer. 

• #•**••••• 

318 Mr. Boyd: If Your Honor please, we have serious 
objection to 5-A. I do not think counsel should be 

permitted during the course of his argument to argue that 
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unfavorable inferences can be drawn from the failure to 
produce any witnesses in this case. 

The Court: I know of no such situation myself. Jit has 
not been pointed out to me. 

Mr. Boyd: I have a note on here: “No evidence to sus¬ 
tain this prayer. ” 

Mr. Offutt: I will point it out to him right now. Dr. 
Philip 0. Pelland examined the plaintiff on October 20, 
1944. They have produced no doctor. I do not knovf what 
the doctor would have said about the injuries. This doctor 
made a complete and full report. So since they have not 
produced him, and he is under their control—I injiagine 
they paid him for the examination—and they have not ex¬ 
plained his absence, I think I can argue that had thdt wit¬ 
ness been produced—I do not know what they are gt^ing to 
argue in this case— 

The Court: How about that? 

Mr. Boyd: If Your Honor please, first of all, Dr. Pel- 
land is not under our control. Mr. Offutt was furnished a 
copy of Dr. Pelland’s report. Mr. Offutt can find Dr. Pel- 
land by looking in the telephone directory. He can 
319 get Dr. Pelland’s address by looking on the cbpy of 
the report we sent him. 

To show the viciousness of the rule Mr. Offutt wishes to 
invoke here, he wants to stand here and argue to the jury 
that they may infer that had Dr. Pelland been called, his 
testimony would have been favorable to the plaintiff, 
whereas Mr. Offutt has a copy of Dr. Pelland’s report, 
which shows Mr. Offutt that Dr. Pelland’s testimony would 
have been favorable to the defendant. 

So I submit, if the Court please, there being no evidence 
that Dr. Pelland is under our control and no evidence that 
he is not available equally to Mr. Offutt as to ourselves, 
there is no evidence justifying this instruction. 

Mr. Offutt: That is not correct. He said: “I havte here 


a report that shows his report is favorable.” It 


favorable. There is a distinct difference, in that He said 


is not 
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he found no injuries at all—no evidence of anything ex¬ 
cept healed fractures. There is a difference in the report 
—quite a bit of difference. 

The Court: What report? 

Mr. Offutt: In the report of Dr. Pelland. He says I have 
a copy. I do have a copy, Your Honor. 

The Court: A difference between that report and what 
other report? 

Mr. Offutt: A difference between Dr. Pelland’s findings 
and the findings of Dr. Bullock, who testified here 

320 and who was hired by the plaintiff. Now, Dr. Pel- 
land was hired by the defendant. This has been 

done before. In this particular case there was an instruc¬ 
tion granted by the Court. That is the very position that 
was taken. They failed to produce the witness. That wit¬ 
ness is in their employ. They hired him. 

Mr. Boyd: No. 

Mr. Offutt: Can they come in here and argue that this 
testimony of the man’s injuries is not so and so? I am 
quite reasonable, I suppose, in assuming that Mr. Boyd 
may do that very thing. I have never run into one yet 
where they conceded everything was just as the man said. 
The man says he is still suffering. Dr. Pelland could find 
no reason for his suffering. He examined this man two 
years later. That is a lot of difference. I submit that the 
duty is incumbent upon them to bring in the doctor whom 
they hired. I have no control over their doctor. 

The Court: The only question disturbing me is whether 
the experts come under the general principle. I do not 
know whether or not they do. 

Mr. Offutt: I cannot answer that. 

Mr. Bovd : I do not know whether there is any distinc¬ 
tion between an expert witness and a lay witness—with re¬ 
spect to this particular rule Mr. Offutt is invoking? 

The Court: Yes. 

Mr. Boyd: I do not see why there should be any 

321 difference simply because one is an expert and the 
other is not. 
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I want to correct the record in this respect. Mr. Cjffutt 
said Dr. Pelland is in our employ. Dr. Pelland is nj>t in 
our employ. Dr. Pelland is in the private practice of his 
profession of medicine here in the city of Washington. It 
is true that we paid him to make an examination in| this 
case. We sent Mr. Offutt a copy of Dr. Pelland’s report. 
The report is far more favorable to our side of the ease, 
our contention is, than was the testimony of Dr. BuLock; 
and yet Mr. Offutt, knowing what that report shows—and I 
think it is a fair assumption that the doctor would testify 
in accordance with his report—wishes to invoke a rule of 
law that would permit him to argue to the jury that by the 
failure to call this witness, who is equally available to him 
as to us, the jury may draw an unfavorable inference, 

The Court: Every witness is available to either side, 
as far as that goes. 

Mr. Boyd: That is correct. 

The Court: I mean that that applies to any case; and 
still this rule of law is invoked. 

Mr. Boyd: If Your Honor will examine the decision of 
the Supreme Court in Graves v. United States, reported in 
150 United States, Your Honor will find the rule laid c|own 
that it is only where a witness is singularly available to 
one side. This is a situation, if Your Honor please, 
322 that frequently arose before the new rules, -^hen 
there was no medium by which one side could get 
the identity of the witnesses for the other side. Conse¬ 
quently, if it developed during the course of the trial that 
the defendant knew or the plaintiff knew of a witness to an 
accident, and he was peculiarly within the call of one side 
or the other, and that side did not call him, of coursq the 
jury could draw an unfavorable inference. 

I may say that our Court of Appeals has had occasion 
to pass on this rule. My recollection is that they spoke of 
it in connection with the case of Tobriner—who was the 
father, I believe, of the dean of our bar—Tobriner v. Ches¬ 
apeake Railway, and there they too laid down the rule that 
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where a witness is singularly available to one side and not 
to the other, an unfavorable inference may be drawn. I 
shall be glad to show Your Honor a copy of the report 
which we— 

The Court. That would not be of any help. 

Mr. Boyd: It would simply show that Mr. Offutt is in¬ 
voking a rule of law to create an impression in the minds 
of the jury which is contrary to fact. 

Mr. Offutt: Do you mean— 

The Court: It is almost inconceivable that if his testi¬ 
mony would have been against the plaintiff, you would not 
have called him. 

Mr. Boyd: If Your Honor please, I exercise some dis¬ 
cretion—maybe incorrectly so, but it is my judgment 
323 —in determining whether or not I want to empha¬ 

size injuries. 

The Court: The question is—and it has never been par¬ 
ticularly clear to me—whether or not this rule is applicable 
where both sides know who the witness is, can get to the 
witness, have him subpoenaed, and can talk to him or do 
whatever they see fit. 

Is it your view, Mr. Offutt, that if you went to this doctor 
and tried to talk to him, he would tell you he had been em¬ 
ployed by the other side to make an examination and would 
not discuss it with you? 

Mr. Offutt: No, that is not my view at all. My view is 
this: That if the defendant employed this doctor and his 
testimony is unfavorable or contrary in part or in whole 
to the contention of the plaintiff as to his injuries, it is 
incumbent upon the defendant to produce him or to ex¬ 
plain his absence; otherwise the plaintiff would be in this 
position: He would have to wait until the trial was over 
to see whether they were going to use these doctors. We 
let these doctors come down at their convenience; we try 
to meet their schedules. But we do not have to wait until 
his case is over to learn whether he is going to use him. 
I would hate to be put in the position of putting him on in 
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my case and asking him things which are most favdrable, 
and then have him testify on the stand to unfavorable 
things. That is the position Mr. Boyd wants me to 

324 be put in. I say that that is not what is required. 

If they had a doctor examine the man am} have 
failed to produce him, then the jury can assume th^t had 
he testified—through their failure to produce him—ljiad he 
testified, his testimony would have been favorable. 

• *•#****•• 

Mr. Offutt: I do not know that the question might, come 
up, but he might refuse to talk to me on the ground that I 
did not employ him. I have had this happen. I called an 
expert, not this doctor, but another one, although in the 
same field—an orthopedic specialist—and he refused to 
talk to me. I will tell you who it was. It was Dr. Talbot— 
Dr. John Allan Talbot. I think he was within his rights. 
It was my client who was examined. 

325 I got it mixed up, thinking it was we who hired 
him, and I got it mixed up, thinking the other side 

hired him—not the other side, but the defendant. 

Mr. Boyd: Dr. Pelland’s report shows— 

Mr. Offutt: I object to his putting something }n the 
record which is not properly before the Court. 

The Court: 


This does not of itself go into the ri 


ecord. 


What the reporter does is to take down everything that is 
said, but that does not mean that it goes into the record. 

Mr. Boyd: The report, a copy of which Mr. Offutt con¬ 
cedes he received, shows that the man was examined on 
October 17, 1944, at the office of Dr. Bullock. That was 
the doctor who was treating the plaintiff. So it was no 
secret that this examination was conducted. Dr. Bullock 
testified to the examination here today. He testified that 
Dr. Pelland came over there and examined this man at that 
time. 

Mr. Offutt: This was done by stipulation in pretrial. 
The pretrial record shows the stipulation. 

Mr. Boyd: Do not interrupt me, Mr. Offutt. 
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Mr. Offutt: Excuse me. 

Mr. Boyd: Mr. Offutt knew not only by virtue of the 
fact that the plaintiff was examined in the presence of the 
plaintiff’s doctor but also from the testimony of Dr. Bul¬ 
lock and also from the fact that he supplied Mr. Offutt 
with a copy of Dr. Pelland’s examination—Mr. Off- 

326 utt or the attorney for the plaintiff knew that this 
examination was performed back in October, 1944, 

three years ago. There was no secret about the fact that 
Dr. Pclland had examined the man. Dr. Pelland’s report 
concludes: 

“My examination revealed nothing of any particular 
clinical significance. There was a full range of respiratory 
excursions on both sides. There was no evidence on aus¬ 
cultation of any rales.” 

The Court: I do not know your purpose in reading it. 

Mr. Boyd: I will state it in just a second. 

“* * * or other abnormal breath sounds. Patient had 
said he had no hematosis at any time following the injury. 
It is my feeling that the patient has made a complete and 
uneventful recovery.” 

Now, Mr. Offutt says that he should not be required to 
wait until the end of my case before he learns whether I am 
going to call Dr. Pelland. If Mr. Offutt wants to adduce 
testimony of it in support of the contention he is urging 
in his case, the law requires him to do so in his case in 
chief. If he had any reason to believe that Dr. Pelland 
was going to be helpful to him, then he should have sub¬ 
poenaed Dr. Pelland or asked him to come down here. He 
did not see fit to do so. He now wishes to invoke a rule of 
law which would permit him to argue to the jury that they 
should infer as a fact that which Mr. Offutt knows 

327 from a copy of Dr. Pelland’s report is untrue. 

The Court: I think that is a very unusual argu¬ 
ment to make. Dr. Pelland’s report, whatever it was, was 
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not made under oath. It does seem to me to be i very 
strange thing, if he is here in the city, and you make the 
statement that is in that report, that you do not ha^e him 
here. To me it is very extraordinary. That is not ttj.e way 
defendants usually practice law. 

Mr. Boyd: If Your Honor please, do not judge jme by 
the way other people practice law. There are many] cases 
in which I have rested on the plaintiff’s case and argued 
to the jury that there was no liability, and I have had suc¬ 
cess from the jury on that same set of facts. 

I do not think there is any liability in this case. I think 
it is poor trial strategy to emphasize damages. That is the 
reason why I did not call Dr. Pelland. 

The Court. The Court cannot grant the prayer. 

• #•**••#•• 

328 The Court: The Court will not grant that p|rayer. 

The Court thinks that a prayer like that oughtj to be 
granted in an extreme case where it is perfectly evident 
that somebody is lying. I do not favor the instruction 
at all. 

The next is No. 7, Mr. Boyd. 

Mr. Boyd: I just do not think this constitutes this law, 
if the Court please. It says: 

“The jury are instructed as a matter of law that quota¬ 
tions of previous testimony of any wdtness at other hear¬ 
ings are not evidence in this case * * 

I think, if the Court please, that any admission that the 
plaintiff may have made, either in his deposition at the pre¬ 
vious trial or at any other time, is evidence that may be 
considered by the jury. 

The Court: My objection to it is that I am opposed to 
urging the point where the Court argues the case in the 
prayers. 

I personally have never been in any jurisdiction—and I 
have been in a great many—where prayers are granted 
about things which are matters of common knowledge. 



4 


102 

# 

Here it is perfectly evident that testimony given at a pre¬ 
vious hearing which contradicts the testimony given by the 
witness is for the purpose of impeachment alone. Whether 
you have said that exactly, I do not know, but I am not 
going to grant the prayer, on the ground that I do not 
think it is necessary. 

Mr. Offutt: Would Your Honor instruct them that the 
testimony was adduced for the purposes of impeach- 
329 ment to affect the credibility of the witness, or in 
your own language? 

The Court: I did not hear any material testimony any¬ 
how, one way or the other. 

Mr. Offutt: The principal thing I have in mind—and X 
think I had reasonable ground to anticipate it—Mr. Boyd 
said in asking the question, “Didn’t you say that the 
streetcar was five or six feet away from you when you saw 
it for the first time?” The witness said he thought he did. 

Then, I think, Mr. Boyd said he measured it off in the 
courtroom, and it was about 12 feet. That was the testi¬ 
mony in the deposition. In this case he said the streetcar 
was a streetcar length and a half away. I think that is the 
testimony. 

The Court: I think that to grant the prayer under those 
conditions would be unfair to the defendant. The man 
admitted on the stand that he said it. I cannot admit this. 
Mr. Offutt: Very well. Exception. 

*#•#**•*•• 

333 Mr. Boyd: If Your Honor please, I have just one 
other request I should like to make of Your Honor. 

I know I do not like to be interrupted during the course of 
my argument, and I try to observe the same practice with 
respect to my adversary. Your Honor has ruled 

334 upon the inference that may be argued by Mr. Offutt 
with respect to the failure to call Dr. Pelland. I 

take it that I will not be obliged to interrupt his argument 
to make the point I have expressed here during the course 
of the discussion about the granting of that prayer? 
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The Court: Yes. 

Mr. Boyd: Mr. Offutt said he would give one illustra¬ 
tion of an instance where we failed to call a witness. He 
gave the instance of Dr. Pelland. 

The Court: Was it not Dr. Talbot? 

Mr. Boyd: I think Mr. Offutt will concede that it was 
Dr. Pelland he referred to. He said that in another case 
he told Your Honor of a similar instance where he com¬ 
municated with a doctor who refused to talk to him, and 
he said that that was Dr. Talbot. 

The Court: That is right. 

Mr. Boyd: In this particular case, I understood that the 
only witness whose failure to appear he wishes to argie to 
the jury would justify an unfavorable inference is Dr. Pel- 
land. I would rather not have to interrupt Mr. Offiitt if 
he makes the argument that there were other witnesses 
whom he did not call aside from Dr. Pelland. 

Mr. Offutt: Oh, no; that is the only one. I have no other 
witnesses in mind. 

* * * # * * * * #1# 
335 Mr. Boyd: I overlooked submitting one praybr to 
the Court. It is No. 9. 

The Court: All right, sir. 

Mr. Boyd: I think Your Honor may already have fuled 
on it. 

Mr. Offutt: That is the same as my prayer No. 6, Your 
Honor, which was denied. It is in a little different phrase¬ 
ology. 

The Court: I will go through the plaintiff’s prayers; 
I will then take up your prayer No. 9 afterward. 

Plaintiff’s prayer No. 1 denied. 

Plaintiff’s prayer No. 2 is conceded. 

Plaintiff’s prayer No. 3 is denied. 

Plaintiff’s prayer No. 4 is granted in connection with the 
defendant’s fourth prayer. 

Plaintiff’s prayer No. 5 is conceded as amended. 

Plaintiff’s prayer No. 5-A is granted. 
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Plaintiff’s prayer No. 6 is denied. 

Mr. Offutt: May I call Your Honor’s attention to one 
thing. This prayer of Mr. Boyd’s is exactly, except for 
one thing, like my prayer No. 6, which Your Honor has just 
denied. 

The Court: I will come to that. 

336 Plaintiff’s prayer No. 7 is granted. 

Mr. Offutt: You told me that it was denied before. 
The Court: That is my fault. That prayer was denied, 
was it not? 

Mr. Offutt: Yes, Your Honor. 

The Court: Plaintiff’s prayer No. 8 is denied. 

Plaintiff’s prayer No. 10 is granted as amended. 

Mr. Offutt: That was conceded, Your Honor. 

The Court: Conceded as amended. 

Mr. Boyd: Was there any amendment? 

Mr. Offutt: I am sorry; I beg Your Honor’s pardon; 
you are talking about No. 10. Apparently you skipped 
No. 9. No. 9 was conceded; No. 10 was granted as amended. 
The Court: No. 9 was conceded, you say? 

Mr. Boyd: Yes. 

Mr. Offutt: Yes, Your Honor. 

The Court: Plaintiff’s prayer No. 10 is granted as 
amended. 

Plaintiff’s prayer No. 11 is denied. 

Plaintiff’s prayer No. 12 is granted. 

Mr. Boyd: As amended. 

Mr. Offutt: As amended. We struck out “X-ray bills.” 
The Court. It is granted as amended. 

Mr. Boyd: You struck out “future expenses,” Your 
Honor? 

The Court: No. I ruled that “future expenses” ought 
to stay in. 

337 Plaintiff’s prayer No. 13 is denied. That is all 
of them? 

Mr. Offutt: Yes, Your Honor. 

The Court: The defendant’s request for instruction No. 
9 will be denied. 
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Let us go over the defendant’s prayers again, to see if 
we have them all straight. 

Prayer No. 1 is conceded. 

Prayer No. 2 is denied 2. 

Prayer No. 2-A is denied. 

Prayer No. 3 is granted. 

Prayer No. 4 is granted in connection with the plaintiff’s 
fourth prayer. 

Prayer No. 9 is denied. 

Prayer No. 10 is conceded. 

• *#*•*•#*# 

340 The Court: Mr. Boyd, will you let me have a copy 
of the amendment of Section 28(e)? That is the 

regulation providing that vehicles shall slow down at cross¬ 
ings and be kept under control. 

Mr. Offutt: Yes, Your Honor. 

The Court: The Court is ruling as inadmissible that 
part of the regulation of 28(e) which says that the street¬ 
cars shall have the right-of-way upon their respective 
tracks except as to vehicles listed in the above parag raph. 

Mr. Boyd: Did I understand Your Honor to say that 
that was inadmissible? 

The Court: That is right. 

Mr. Boyd: If Your Honor please, there seems to be borne 
doubt in our minds. That which you said was inadmissible 
is not the amendment but rather the regulation which I 
offered yesterday, 28(e). 

The Court. Regulation and the amendment also. 

Mr. Boyd: Both of them are inadmissible? 

The Court: Yes, sir. 

##*#*#*#*• 

341 I do not know that it is necessary, but the Court 
would like to discuss for a very few minutes its 

ruling as to Section 28(e). Section 28(e)—that is, that 
part which applies to this case—does not say that street¬ 
cars shall have the right-of-way upon streets upon which 
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their tracks lie, except as to vehicles listed above in that 
paragraph; it says that they shall have the right-of-way 
upon their respective tracks. So to this Court it is per¬ 
fectly obvious that it can mean nothing more than that, in 
so far as possible, other traffic should keep off the tracks 
and use that part of the street that is not occupied by the 
tracks, so as not to interfere with the public service cor¬ 
poration whose tracks are on the particular street. 
342 That cannot apply—obviously it cannot apply—at a 
crossing where it is necessary to cross the tracks in 
order to get across the street. To me—to this Court—it is 
perfectly obvious that that never was a rational interpreta¬ 
tion; but because, in the Court’s opinion, it had been mis¬ 
interpreted, this amendment of May 10, 1944, was made to 
the regulations, and it is, as I have indicated before, in the 
Court’s opinion, merely a clarifying amendment, one 
which simply says to anybody who has misinterpreted Sec¬ 
tion 28(e) that it was, of course, never intended that where 
a vehicle is crossing a street upon which the tracks lie, that 
vehicle does not have the same right on the street, on the 
crossing, or on any part of the crossing as the streetcars. 

This is so clear to the Court that the Court feels that if 
the issue were ever directly raised in the Court of Appeals, 
the Court of Appeals could not take any other position than 
that which this Court has taken. 

Closing Argument on Behalf of the Plaintiff. 

383 This testimony, by the way, that Mr. Boyd was 
talking about, was he was trying to argue to you was 

testimony, is not testimony affirmatively in the case. Those 
depositions he was talking about -were only for impeach¬ 
ment. 

Mr. Boyd: I understood Your Honor to rule otherwise 
on that question when Mr. Offutt submitted such a 

384 prayer yesterday. I submit that the admissions the 





plaintiff made, whether in the deposition or at any other 
time, if they were introduced in this case, are admissible as 
proof of the issues. 

The Court. No, they are not admissible as proof of the 
issues; they are admissible, if they are admissible, f<}r the 
purpose of impeaching the witness. 

Mr. Boyd: Then, may I have an exception, if the ^ourt 
please? 

*###*#### 

The Court: Just one minute, Mr. Offutt. The Court 
made a misleading statement. Of course, any statement 
made by any party to a suit, or any witness, certainly when 
it is admitted it was made, the jury can take into consider¬ 
ation as evidence in the case—any statement, whether he 
made it in a deposition, or wherever he made if. 

385 Proceed. 

***#•**#* 

Charge to the Jury. 

i 

391 The Court: (Goldsborough, J.) Ladies and gentle¬ 
men: There are certain instructions which have been 

considered by the Court and which are granted at tt|e re¬ 
quest of counsel. 

The jury are instructed that the proximate cause of an 
injury isi that cause which, in natural and contiguous 
sequence, unbroken by an efficient intervening cause, pro¬ 
duces the injury, and without which the accident would not 
have occurred. It is the efficient cause—the one that 

392 necessarily sets in operation the factors that accom¬ 
plish the injury. It may operate directly or by put¬ 
ting intervening agencies in motion. 

The jury are instructed that contributory negligence 
an affirmative defense, and the burden is upon the defend- / 
ant to prove by a fair preponderance of the evidenc^ not 
only that the plaintiff acted in the manner as chargee , but 
also it must prove that such negligent act or acts were a 
contributing proximate cause of the accident, and if the ' 
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defendant fails in either one of these respects, it cannot 
maintain its charge of contributory negligence. 

The jury is instructed that if you find from the evidence 
that any party has a witness with knowledge of material 
facts pertaining to the case peculiarly under his control 
and available to him, and that party has failed to produce 
the witness or to explain the absence of said witness, then 
you may infer by the failure of that party to produce the 
witness in the case that had the witness testified in the pro¬ 
ceeding the testimony of said witness would not have been 
favorable to the party who so failed to produce the 
witness. 

The jury are instructed that if you find from the evi¬ 
dence that the plaintiff exercised the same care and caution 
which an ordinary prudent person would have exercised 
under the circumstances and conditions then and there 
existing at the time and place of the accident in this case, 
then as a matter of law he was not negligent. 

393 The jury is instructed that if you find from the 
evidence in this case that the plaintiff acted as a 
reasonably prudent person would have acted under the 
same or similar conditions, then you must find that he was 
not guilty of contributory negligence or negligent in any 
way. 

The jury are instructed that if you find for the plaintiff, 
you should award him such sum as will fairly, reasonably, 
and adequately compensate him for the physical injuries 
he has sustained, and also for his physical and mental pain 
and anguish directly resulting from his physical injuries, 
and for expenses incurred and damages sustained, includ¬ 
ing doctors’ bills, hospital bills, and compensation for loss 
of earnings as shown by the evidence; and if you find from 
the evidence that plaintiff will suffer from his injuries for 
any time in the future, you should award him an additional 
sum to compensate him for such physical injuries, future 
pain and suffering, future expenses in -connection there¬ 
with, all of which cannot exceed the amount claimed in the 
complaint. 
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The jury is instructed that the plaintiff has the burden 
of proof to establish that the defendant was guilty oi neg¬ 
ligence causing the accident. Unless you find that the plain¬ 
tiff has carried this burden, it is your duty to return a ver¬ 
dict for the defendant. 

Even though you should find that the streetcar motor- 
man was guilty of some negligence, nevertheless if 

394 you also find that the plaintiff was likewise guilty of 
negligence contributing as a proximate cause to the 

accident, then there may be no recovery in this casi and 
it would be your duty to return a verdict for the defe4dant. 

The jury is instructed that in deciding this case it should 
disregard sympathy or prejudice felt for one side 4** the 
other and decide it entirely on the evidence adduced djuring 
the course of the trial. 

Ladies and gentlemen, the case has been fully argued, and 
this Court is not inclined to discuss the evidence at lbngth, 
because often it may indicate to the jury that the Oour^ 
has an opinion one way or the other. 

In this case it is proper to say that if you believe the 
testimony of the plaintiff, together with the necessary im¬ 
plications involved in that testimony, you should find for 
the plaintiff. 

If you believe the testimony of the defendant, with the 
necessary implications involved in that testimony, you 
should find for the defendant. 

It may be that you will agree in part with the testimony 
of the plaintiff and in part with the testimony of the de¬ 
fendant. In that case you should use your good judgment 
to see just where the blame lies. If it lies with the plain¬ 
tiff, you should find for the defendant. If it lies, in your 
judgment, with the defendant, you should find for 

395 the plaintiff. If, in your judgment, there is real 
blame on both sides, you should still find for the de¬ 
fendant. 

Gentlemen, will you approach the bench, please? 

(Counsel from both sides approached the bench, an& the 
following occurred:) 
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The Court: Have you any suggestions? 

Mr. Boyd: In order to conform to the rules, if they do 
so require, I renew all the objections and exceptions here¬ 
tofore made. I urge Your Honor to charge those matters 
which I requested of Your Honor yesterday and which you 
declined to do. I do not know whether Your Honor wishes 
me to specify them. 

The Court: It is not necessary. 

Mr. Boyd: In order to make the record complete, I ask 
Your Honor to charge the substance of those matters which 
I brought to your attention, in case the objection of the 
Court be with respect to the particular words in the in¬ 
struction. I wish to obviate that. 

If the Court please, I take exception to the Court’s state¬ 
ment that if the jury believe the testimony of the plaintiff, 
they should find in his favor. 

The Court: I did not say that; I said: “With the neces¬ 
sary implications.” 

Mr. Boyd: I except to that, if the Court please, because 
I think whether they believe his testimony and the 
396 necessary implications, it is still for them to decide 
as a fact whether that conduct exonerates him of 
any negligence and whether, also, it proves negligence on 
the part of the defendant. 

The Court: Have you anything to say, Mr. Offutt? 

Mr. Offutt: The only thing I wish to do, just so that the 
record is complete, is to renew my request. 

The Court: It is all right for you gentlemen to renew 
them, but the rules expressly say you do not have to do so. 

Mr. Boyd: There is one rule that makes some reference 
to the necessity of renewing your objections before the 
jury retires. That was the only thing I had in mind. 

The Court: In any event, you have both done it. The 
Court overrules your objections, gentlemen. 

• ***•*••*• 
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Verdict of the Jury. 

*•#*•#*##* 

The Foreman of the Jury: We find for the plaintiff. 
397 The Deputy Clerk: In what amount? 

The Foreman of the Jury: In the amount of 

$5,000. 

*#**••*##• 

(Filed April 16, 1948) 

In the United States Court of Appeals for the 
District of Columbia. 

No. 9752. 

Capital Transit Company, A corporation, Appellant 

v. 

Charles Gamble, Appellee. 

Stipulation. 

It is stipulated by and between the above entitled pa rties 
through their counsel below named as follows: 

1. That the indication on page 327 of the transcript of 
proceedings as numbered by the court reporter that the 
Trial Court denied plaintiff’s prayer No. 5-A, is in error; 
that the Trial Court granted such prayer; 

2. That Section 28(a) of the Traffic and Motor Vehicle 
Regulation offered in evidence by the plaintiff and 
admitted by the Court over the objection of the defeijdant 
reads as follows: 

“A vehicle approaching an intersection shall slow (flown 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. 

“The driver of a vehicle approaching an intersection 
shall yield the right-of-way to a vehicle which has entered 
the intersection. When two vehicles enter an intersection 


from different highways at the same time, the driver of the 
vehicle on the left shall yield the right-of-way to the 
vehicle on the right.’’ 

Howard Boyd, 

Attorney for Appellant 

Dorsey K. Offijtt, 

Attorney for Appellee 
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BRIEF FOR APPELLEE. 


SUMMARY OF ARGUMENT. 

Appellee, because of his position in this appeal, ^hall 
concern himself mainly with categorical denials of the 
argument of the Appellant. A summary of Appellee’s 
argument is as follows: 

1. There was sufficient evidence of defendant’s negligence 
to submit that issue to the jury. 
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2. The plaintiff was not guilty of contributory negligence 
as a matter of law, and hence the Court should not 
have directed a verdict for defendant or entered a 
judgment in its favor. 

3. The Court did not err in admitting Section 28 (a) of 
the Traffic Regulations. 

4. The Court did not err in refusing to instruct the jury 
that defendant’s street car had the right of way, or at 
least a preferential right of way under the circum¬ 
stances of this case. 

5. The Court did not err in granting plaintiff’s instruc¬ 
tion No. 5A instructing the jury that an unfavorable 
inference could be drawn against defendant for failure 
to call a witness, apparently within its control. 

6. The trial court did not err in refusing to grant defen¬ 
dant’s requested instruction No. 9 dealing with false 
testimony. 

7. The Court did not err in charging the jury that if they 
believed the plaintiff’s testimony, then a verdict should 
be found in his favor and that if they believed the de¬ 
fendant’s testimony, then they should find in its favor. 

8. The Court did not err in ruling that admissions by 
plaintiff in his Deposition could be considered only as 
impeaching evidence, because, in effect, the court did 
not make such a ruling. 

9. The Court did not err in permitting evidence outside 
the record to influence its rulings in the case. 

ARGUMENT. 

L 

There was sufficient evidence of defendant’s negligence 
to submit that issue to the jury. 

This court must, “of course, construe the evidence most 
favorably to the plaintiff.” Roberts v. Capital Transit Co., 
76 App. D. C. 367,131 F. (2d) 871. 

At the conclusion of appellee’s case, appellant moved for 
a directed verdict on the grounds that there was not suffi- 




cient evidence to justify submission of this case to the 
jury. 

The trial judge, however, refused to direct a verdic^ In 
reviewing his action in the case, this Court should be guided 
by the words of the U. S. Supreme Court in Patton v. Texas 
and Pacific Railroad Company, 179 U. S. 658, 21 S. C. 275, 
45 L. Ed. 361, in which it was said: 

“The judge is primarily responsible for the just out¬ 
come of the trial. He is not a mere moderator jaf a 
town meeting, submitting questions to the jury for de¬ 
termination, nor simply ruling on the admissibility of 
testimony, but one who in our jurisprudence stands 
charged with full responsibility. He has the same! op¬ 
portunity that jurors have for seeing the witnesses^ for 
noting all those matters in a trial not capable of record, 
and when in his deliberate opinion there is no excuse 
for a verdict save in favor of one party, and h^ so 
rules by instructions to that effect, an appellate cjmrt 
will pay large respect to his judgment.’’ 

Likewise, Faucett v. Bergmann, et aX, 57 App. D. C., 290, 
22 F. (2d) 718, points out that: 

“It is well settled law that a Motion to direct a ver¬ 
dict against the plaintiff is an admission of every fact 
in evidence tending to sustain his case and of eyery 
inference reasonably deductible therefrom, and (that 
the motion can be granted only when but one reason¬ 
able view is utterly opposed to the plaintiff’s rigljt to 
recover. ... It is a familiar rule in negligence ckses 
that, ‘when a given state of facts is such that reason¬ 
able men may fairly differ upon the question as to 
whether there was negligence or not, the deternjina- 
tion of the matter is for the jury....’ ” 

It is also a well known principle of law that on a motion 
of directed verdict, the court cannot substitute its judgment 
for that of the jury. Endelman v. Palmer, 65 Fed., Supp. 
436, D. C. N. Y., and that on such a motion, the cAurt 
must assume that plaintiff’s evidence is true and ex¬ 
tend credit to every fair inference therefrom. Westphal 
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v. Kansas City Life Insurance Co., 37 F. Supp. 300, D. C. 
Wise., (Reversed on other grounds, 126 F. (2d) 76), 
certiorari denied 62 S. Ct. 1308, 1309, 316 U. S. 705, 86 L. 
Ed. 1773. 

As this Court pointed out in Jackson v. Capital Transit 
Co., 69 App. T>. C. 147, 148, 90 F. (2d) 380: 

“However, on a motion for a directed verdict, it is 
well settled that the evidence must be construed most 
favorably to the plaintiff; to this end he is entitled to 
the full effect of every legitimate inference therefrom. 
If upon the evidence, so considered, reasonable men 
might differ, the case should go to the jury; if, on the 
other hand, no reasonable man could reach a verdict 
in favor of the plaintiff, the motion should be 
granted/’ 

Appellant contends there was no evidence that the 
streetcar was operated at an excessive speed; however, the 
appellee testified that the streetcar was going “around 34 
or probably 40 miles an hour.” (R. 13). That this is sub¬ 
stantive evidence of the speed sufficient to require submis¬ 
sion of the issue to the jury is obvious. Metropolitan Rail¬ 
road Co. v. Blick, 22 App. D. C., 194 points out at page 
213: 

“Any man of average intelligence who sees a mov¬ 
ing car or a moving vehicle of any kind is competent 
in law to form and express an opinion as to its speed; 
and the opinion is competent evidence in a case like the 
present. But the value of the evidence is for the jury. It 
may be practically worthless, for the want of the atten¬ 
tion on the part of the witness sufficient to give it value; 
but of its sufficiency in law to go to the jury for what 
it may be worth there can be no reasonable question. 
It is not deemed necessary to cite authorities in sup¬ 
port of so plain a proposition.” 

Appellant, to support its proposition that the streetcar 
was not operating at an excessive rate of speed, introduced 
exacting mathematical calculations purporting to prove 
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that, under ideal conditions, the streetcar could stop within 
certain distances at given rates of speed. This, however, is 
merely evidence, the weight of which is determined b^ the 
jury. 

Appellant relies upon two cases in attempting to prove 
the streetcar could not have been going at an excessive rate 
of speed. Both of these cases may be distinguished from 
the case at bar. 

In Roberts v. Capital Transit Co., 76 App. D. C. 367. 131 
F. (2d) 871, defendant’s witnesses testified that the street¬ 
car was going 7 to 12 miles per hour and that it “ stopped 
whthin a few feet after striking plaintiff.” In that case 
there was no evidence that the motorman saw the plaihtiff 
or that he applied the brakes until after the plaintiff had 
been struck. Nevertheless, 3 to 5 feet was required to 
stop. 

In the case at bar, the motorman testified that, ‘‘I ap¬ 
plied my brakes, and the car went about 15 feet.” (R. J77). 
In other words, the streetcar started braking at a distance 
of 15 feet from the point of collision, and yet still stjruck 
the plaintiff’s car and pushed it sideways from 4 to 14 feet. 
It is significant to note that this was the actual braxing 
time and does not include the so-called “reaction time”, 
since the motorman testified that he already had his foot 
on the brake pedal and only had to apply pressure. 

Elementary physics demonstrates the difference in resis¬ 
tance between a person, and an automobile being pushed 
sideways, that is, against the normal course of an automo¬ 
bile’s mobility, which is forwards or backwards with the 
movement of the wheels. Also, the striking force would 
have to overcome the inertia of the perpendicular progress 
of the automobile. 

Appellant cites Kelly Furniture Co. v. Washington Ry. 
<& Electric Co., 64 App. D. C. 215,76 F. (2d) 985, as having 
“facts remarkably similar to the case at bar,” but there 
the court said, “it happened in the daytime . . ., when 
weather conditions were good, and the movement of traffic 
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normal.” A closer scrutiny of the facts as set forth in the 
decision of the court shows how dissimilar the facts really 
are. At pages 216 and 217, the Court said: 

“It happened in the daytime . . ., when weather con¬ 
ditions were good, and the movement of traffic normal.” 

“Muir was driving the motorcycle . .., at a speed of 
18 to 22 miles an hour. As he approached the intersec¬ 
tion, and when he was 20 to 25 feet away, he looked to 
the right to see if there was any traffic approaching. 
He saw the streetcar some three lengths from the inter¬ 
section. . . . (Italics added.) He therefore con¬ 
tinued over the intersection at the same speed until he 
was within two feet of the southern rail, when he again 
looked to the right and saw that the streetcar had ap¬ 
proached to a point distant only about one car length 
from the eastern intersection. He then concluded he 
could not cross the track ahead of the car and at¬ 
tempted to throw the motorcycle off the track, and 
while making this maneuver, he was struck on the leg 
by the front end of the car. 

“If he saw the approaching car so close at hand as 
to make the passing dangerous, he took the risk of in¬ 
jury in passing it ahead. If he saw it imperfectly and 
then, without again looking, continued heedlessly on, 
he likewise took the risk.” 

Appellant contends that the evidence that the motorman 
failed to maintain a proper lookout to observe plaintiff’s 
automobile is weak. Such evidence, by its very nature, 
cannot be too strong, since it must depend upon the tenuous 
declarations of the motorman as to the attention he was 
giving to the performance of his job. An artisan is jealous 
of his reputation. The jury decided that the motorman 
failed to maintain a proper lookout, when he looked up 
U Street, and therefore failed to see plaintiff’s car ap¬ 
proaching. 

As pointed out in Capital Traction Co. v. Apple, 34 App. 
D.C. 559, at 571: 

“Aside from the duty imposed by law not to exceed 
a certain rate of speed, it is the duty of the car oper- 
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ator to keep a diligent lookout ahead so that the car 
may be stopped in time, if possible, to avoid injury to 
one who may be crossing ahead of him.” 

II. 

The plaintiff was not guilty of contributory negligence 
as a matter of law, and hence the Court should not have 
directed a verdict for defendant or entered a judgment in 
its favor. 

Appellant cites several cases to support its proposition 
that Appellee was guilty of such negligence, but eaph of 
these cases may be distinguished from the case at baj\ 

One of the cases relied upon by Appellant is Frncett v. 
Bergmann, 57 App. D.C. 290, 22 F. (2d) 718, a case which 
involved a pedestrian walking into the path of a Iruck. 
We need but look at the words of this Court on pagb 292 
in order to see how materially the facts differ froip the 
case at bar. 


“According to the plaintiff’s testimony, he was (walk¬ 
ing across the street in broad daylight at a point Some- 

when 
at he 


what distant from the corner crossing, at a time 
the street was otherwise clear of traffic, and th 
walked to a point in the street directly in front df the 
approaching truck when it was only 5 feet distant from 
him. There is no intimation of unusual weather] con¬ 
ditions at the time, nor of defective vision upon plain¬ 
tiff’s part. It is clear that if plaintiff had looked in 
the direction of the truck before stepping in front of 
it, he could not have failed to see it approaching him.” 

Further, Appellant cites the Faucett Case as quoting 
from Patton v. Texas and Pacific Railroad Company , a 
Supreme Court case. Actually, the quotation comes from 
Glaria v. Washington Southern Railway Co., 30 App. D.C. 
559, 566, a case decided by this Court in 1908. The facts 
in that case which gave rise to the quotation given by the 
Appellant were that a man walked to the edge of a stretch 
of railroad track running through a lonely section ox Vir- 
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ginia countryside. The man testified he stopped at the track 
and looked and listened before stepping onto the track and 
being hit by the train. Clearly these are not the facts in 
the case at bar. 

In the case of Capital Transit Co. v. Smallwood, 82 App. 
D.C. 228,162 F. (2d) 14, the plaintiff clearly saw the street¬ 
car approaching 60 feet from the intersection before he 
entered the intersection, but still insisted upon his tech¬ 
nical right of way. In the case at bar, the plaintiff testified 
on both direct and cross-examination that he looked before 
entering the intersection but did not see the streetcar. (R. 
12 , 20 ). 

The facts in the case of Kelly Furniture Company v. 
Washington Ry. & Electric Co., 64 App. D.C. 215, 76 F. 
(2d) 985, disclose that the driver of the motorcycle, “as 
he approached the intersection, and when he was 20 to 25 
feet away, . . . looked to the right to see if there was any 
traffic approaching. He saw the streetcar some three 
lengths from the intersection (Italics added). 

Again, we must emphasize that the Faucett and Gloria 
cases involved pedestrians, and that in the Smallwood and 
Kelly cases the automobile drivers saw the streetcars ap¬ 
proaching before they entered the intersection. These facts 
do not appear in the case at bar. 

The case of Ccvpitol Traction Co. v. Crump, 35 App. D.C. 
169,179, points out that: 

“While it is the duty of everyone, under ordinary 
circumstances, to use his eyes and ears amid conditions 
of danger, the failure to look or listen before entering 
upon a street car track does not constitute negligence 
as a matter of law .. . case cited .. . Negligence in this 
respect depends upon the circumstances of the par¬ 
ticular case, and is for the determination of the jury.” 

The trial Court was correct in not directing a verdict for 
defendant or entering judgment in its favor, because there 
were questions of negligence and contributory negligence 
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raised by the Complaint and Answer, as well as by the 
testimony. These are proper questions for determination 
by the jury. As was pointed out by the Supreme Coujrt in 
Richmond <& Danville R. R. Co. v. Powers, 149 U.S(. 43, 
37 L. Ed. 642, 13 S. Ct. 748: 

“It is well settled that where there is uncertainty 
as to the existence of either negligence or contributory 
negligence, the question is not one of law, but of fact, 
and to be settled by a jury; and this, whether th^ un¬ 
certainty arises from a conflict in the testimony, or 
because the facts being undisputed, fair-minded men 
will honestly draw different conclusions from th^m.” 

m. 

The Court did not err in admitting Section 28 (a) of the 
Traffic Regulations. 

Appellant contends that Section 28(e) as originally writ¬ 
ten was declaratory of what this Court had said was and 
should be the law. It must be remembered that the duty 
of courts is to interpret the law, not make it. The wisdom 
of the construction of these two sections by the trial court 
is borne out by the subsequent clarification of the law by 
the District Commissioners. This change demonstrates; the 
intention to have the law read precisely as it is now written, 
which intention had been thwarted by court decisions of 
the past few years. 

In saying what appears on page 23 of Appellant’s Brief, 
the Court in the case of City & Suburban Railway v. 
Cooper, 32 App. D.C. 550, was referring to, “the regula¬ 
tion heretofore recited ... (as amounting) ... to nothing 
more than the declaration of a generally recognized rule 
of law.” The regulation was set out by the court on page 
555 as being thus: 

“ ... it is to be borne in mind that the police regu¬ 
lations limit the speed of streetcars between crossings 
to 12 miles an hour, and require this to be reduced to 
6 miles per hour at street crossings. They require 
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also that a gong shall be sounded on the car before 
crossing a street.” 

What actually was the generally recognized rule of law 
in regard to trains and streetcars may be shown by two old 
cases. First is the case of The Eckington <& Soldiers Home 
Railroad Co. v. Hunter, 6 App. D.C. 287 (1895), in which, 
at page 309, this Court expressed itself as follows: 

“Defendant asked an instruction to the effect that 
the car -was entitled to the right of way, and the man 
in charge of it had the right to rely upon the recog¬ 
nition of this right by the plaintiff. This was refused, 
and the court, on the other hand, charged the jury, 
that the defendant must run its cars with due regard 
to the rights of others in the lawful use of the inter¬ 
secting streets, and that it had no right in preference 
to such other persons . . . 

“Even in the case of steam railways, it has been held 
that the duties and obligations of those running the 
cars and of those who cross the track at proper places, 
are mutual and reciprocal. Continental Imp. Co. v. 
Stead, 95 U.S. 161,165. In that case, it was said: ‘For, 
conceding that the railway train has the right of prece¬ 
dence of crossing, the parties are still on equal terms 
as to the exercise of care and diligence in regard to 
their relative duties. The right of precedence referred 
to does not impose upon the wagon the whole duty of 
avoiding a collision . . . Both parties are charged with 
the mutual duty of keeping a careful lookout for dan¬ 
ger ... The mistake of the defendant’s counsel consists 
in seeking to impose upon the wagon too exclusively 
the duty of avoiding collision, and to relieve the train 
too entirely from responsibility in the matter . . . The 
people have the same right to travel on the ordinary 
highways as the railway companies have to run trains 
on the railroads.’ 

11 It cannot he said, however, that street railways 
have even this limited right of precedence. (Italics 
added) . .. 

“As a general rule, the charge should embody such 
propositions of law only as may be strictly applicable 
to the material issues raised by the evidence. In ordi- 
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nary cases of accidents at crossings, it might be jvholly 
unnecessary, and at times possibly misleading to in¬ 
struct the jury with respect to this claim of precedence. 
But when, as in this case, the equality of the rights of 
parties is disputed, or the question becomes important 
in the determination of the existence of negligence 
upon the one hand and of contributory negligence upon 
the other, the jury should be told that neither party 
has a superior right; that each must exercise hi§ right 
with due regard to the equal right of the other and 
with reasonable care under the circumstances; and 
that each must refrain from interfering with thej right 
of the other... .” 

Secondly, is the case of City and Suburban Railway v. 
Cooper, 32 App. D. C. 550, 557 (1909), in which this jCourt 
said: j 

1 ‘ The conditions under which streetcars are operated 
are quite different from those surrounding steaqi rail¬ 
ways at ordinary highway crossings. They run in all 
directions for local accommodation, crossing crowded 
streets at short intervals. They stop at all crossings 
when necessary to take on or discharge passengers, and 
their managers know that the cross streets are in con¬ 
stant use by other vehicles of all kinds. Their speed 
is confined within reasonable limits, and their move¬ 
ments are more easily and promptly controlled than 
those of steam railways. For these reasons, and ^thers 
that the conditions under which they operate readily 
suggest, the duty of stopping to look and listen, of gen¬ 
eral application in cases of steam railway crossings, 
cannot be applied, in a strict sense, to street railway 
crossings. Capital Traction Co. v. Lusby, 12 AppJ D. C. 
295, 302.” 

Since this section is inexplicably intertwined wij;h the 
following section, the matter will be more fully covered 
there. 
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IV. 

The Court did not err in refusing to instruct the jury 
that defendant’s street car had the right of way, or at least 
a preferential right of way, under the circumstances of 
this case. 

As long ago as 1898, this Court decided the reason for 
requiring streetcars to exercise great caution at intersec¬ 
tions. In the case of The Metropolitan Railroad Company 
v. Hammett, 13 App. D. C., 370, this Court said: 

“We acquiesce unreservedly in the justice of the 
claim advanced with great earnestness by the counsel 
for the appellant in this case, that the greatest care 
and caution should be required from the drivers or 
motormen of streetcars at the intersection of the sev¬ 
eral lines of street railroads, especially since the intro¬ 
duction of the instrumentalities of rapid transit de¬ 
manded by the feverish haste of modern progress. 
These men have not only their own lives and personal 
security at stake; but they have also the lives and per¬ 
sonal security to guard of the crowds of passengers 
who commit themselves to their care and vigilance, 
and who are compelled for the time being to rely for 
their safety upon the prudent conduct of these agents 
of the railroad companies. It is not too much, there¬ 
fore, to require of them the exercise of the highest de¬ 
gree of caution possible under the circumstances; and 
the rule is not improper which would hold them and 
their employers to a strict accountability than might be 
demanded of other persons under the same or similar 
circumstances.” 

Even assuming that defendant had a right of way, it was 
more relative than preferential. 

In discussing the question of right of way, this Court in 
Kelly Furniture Co. v. Washington Ry. <& Electric Co., 64 
App. D. C. 215, 217, 76 F. (2d) 985, after giving the rule, 
said: 


“The rule is, however, at all times subject to a show¬ 
ing of the exercise of reasonable care on the part of 
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the motorman in charge of the car to avoid thb acci¬ 
dent. He must give reasonable notice of the approach 
of the car, and likewise must control its movement so 
as, in the exercise of reasonable care, to avoid running 
into a person who may inadvertently get in its wav.” 


Capital Traction Company v. Apple, 34 App. D. C. 559, 
572, points out the relative right of way thus: 

“You see, both of these parties, accordingly, ihad a 
right to occupy that street with certain limitations, 
each conducting himself lawfully and properly. . L . 

“As indicated in the charge, a streetcar company 
has a preferential right of way over its own tracks, 
w T hich all persons, under ordinary conditions mi(st re¬ 
spect. ... In case of wilful obstructions or hindrances, 
the law provides a remedy. At the same time, the 
streets occupied by tracks are open to all proper uses 
of the people, who are frequently going to and from 
their homes and about their daily business. The rail¬ 
way company has no exclusive right to use the parts 
of the streets occupied by its tracks. Railway and 
people alike must exercise their respective rights with 
due regard to the rights of each other. They must ex¬ 
ercise reasonable care, under the circumstances of each 
particular case. . 


a 


The relativity of this so-called preferential right of way 
is very aptly demonstrated by this Court in Washington 
Railway and Electric Company v. Upperman, 47 App. D. C. 
219, 227, where it is stated that: 

“The instruction is misleading in that it does not 
limit the preferential right to a lawful and prudent op¬ 
eration of the cars. Undoubtedly, a streetcar contipany 
has a preferential right of w T ay over its tracks, which 
the public generally is required to respect. But the 
right has its limitations. The public has a reciprocal 
right to the use of the streets and to that portion 
thereof occupied by the railway company’s tracks. Hav¬ 
ing this right, it has the further right to assume that 
the railway company, or its agents, will not negligently 
operate its cars.” 
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Appellant places great confidence in the case of Capital 
Transit Co. v. Smallwood, 82 App. D. C. 228,162 F. (2d) 14, 
but the language on page 229 of that case is a two edged 
sworn. There, the court expressed itself thus: 

“Possession of a technical right to precedence does 
not justify negligent insistence upon it; and when it is 
possessed by a margin of only a second or two over a 
streetcar, a motorist relies on his technical right of way 
at his peril. ,, 

In other words, even if the Transit Company had a right 
of way, such right of way is relative, and conditioned upon 
the prudent use of it. The Company could not be negligent 
and still retain this right of way. The jury found that the 
Company "was negligent and thus should not be favored by 
its relative right of way. 

V. 

The Court did not err in granting plaintiff’s instruction 
No. 5A instructing the jury that an unfavorable inference 
could be drawn against defendant for failure to call a wit¬ 
ness, apparently within its control. 

A surprising number of cases have been decided on this 
point and the authorities are practically unanimous in hold¬ 
ing as the trial judge did. 

The charge of the lower Court is substantially the same 
as that given in the case of Graves v. United States, 150 
U. S. 118, 14 S. Ct. 40, 37 L. Ed. 1021, quoted on page 26 
of Appellant’s Brief, and corresponds to the charge in the 
subsequent case of Kirby v. Tallmadge, 160 U. S. 379, 16 
S. Ct. 347, 40 L. Ed. 463, -where in quoting Starkie on Evi¬ 
dence, Vol. 1, page 54, the Court said: 

“The conduct of the party in omitting to produce 
that evidence in elucidation of the subject matter in 
dispute, which is within his power and which rests pe¬ 
culiarly within his own knowledge, frequently affords 
occasion for presumptions against him since it raises 
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strong suspicion that such evidence, if adduced, 
operate to his prejudice.’’ 


would 


In discussing the failure of a ship’s master to produce 
certain testimony as to the condition of a seaman (libelant), 
the District Court of the Eastern District of Virginia, in 
the case of The M. E. Luckenbach, 174 Fed. 265, 268, said: 

“The quarantine officer at New York could readily 
have been called to explain the circumstances connected 
with allowing to ship to pass quarantine with 1;he li¬ 
belant on board in his then condition, as could th|s doc¬ 
tor at the hospital, whose certificate was furnished, 
showing the existence of typhoid fever, and, indeed, the 
man who took libelant’s place while sick at Colon could 
have explained whether he passed quarantine at New 
York as and for the libelant; none of which things 
were done, and the usual presumptions from suclji fail¬ 
ure should arise. . 
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The case of Western <& Atlantic Railroad Company v. 
J. C. Morrison, 102 Ga. 330, 29 S. E. 108 presents facU very 
similar to those of the case at bar. In that case, tlje de¬ 
fendant had a witness which it did not call, but oijfered 
to have the other side call him. 

“ (Attorney for plaintiff) . . . in his argument \o the 
jury, contended that the failure of the defendant to 
introduce and examine this witness was a circumstance 
from which an inference could be drawn that, if h|e had 
been so introduced and examined, he would have tes¬ 
tified to facts prejudicial to the defendant. The ^ourt 
was requested to compel the defendant to desist jfrom 
making such an argument, on the ground that it was 
improper and illegal, and was also requested to declare 
a mistrial because of such ‘improper argument.’! The 
court held that the argument was not improper; and 
refused to declare a mistrial because of it. ’ ’ 


The defendant in that case then requested the Court to 
charge that since the witness was in the court and was 
tendered to the plaintiff to be called as his witness, if he 
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desired, “this was sufficient to relieve defendant of this 
presumption.” In its opinion the Court hit the practical 
crux of the question when it said: 

“Presumptively, all persons will tell the truth when 
sworn to do so, but we know from experience that it 
is frequently unwise to call as a witness one who, for 
any good reason, is likely to be biased or prejudiced 
in favor of the opposite side. Every lawyer who has 
had much practice in the courts is well aware of this 
and generally declines, unless compelled by circum¬ 
stances so to do, to call a witness whom he has reason 
to believe is hostile to his client or friendly to the lat¬ 
ter’s adversary. Theoretically, one party may be un¬ 
der as much obligation as the other to introduce a wit¬ 
ness who was present at the transaction or occurrence 
in dispute, and failure to do so may be said to cut as 
hard against the one as the other, or that it should 
not cut against either, when the witness is in court and 
ready to be examined; but in spite of all the reason¬ 
ing and refining which may be had on this subject, and 
notwithstanding intimations and expressions to the 
contrary by learned judges, the great fact remains that 
a large number of witnesses are, for various reasons, 
more or less biased, and it certainly is true that a party 
may with more safety introduce a friendly witness than 
one who is otherwise,—not, necessarily, from a desire 
to have perjury committed against him by the latter, 
but because, as everybody knows, there is much in the 
manner in which a witness testifies, a great deal often 
depending upon his emphasis, upon the clearness or 
uncertainty of his recollection, upon his animus, and 
upon a hundred other things which cannot well be de¬ 
scribed, but can readily be imagined, all of which with¬ 
out bringing him into the attitude of swearing falsely, 
affect and qualify the force of what he says. The above- 
mentioned theoretical rule is therefore too broad for 
universal application, and the lawyer who does not 
recognize that this is so is apt to make serious blun¬ 
ders in introducing testimony.” 
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The Court continued by adding: 

“We therefore think, in the present case, that 
certainly right for the judge to refuse to give in 
the request above quoted. ” 


it was 
Charge 


While discussing the matter of allowing the plaintiff to 
argue to the jury the import of the failure of the defendant 
to produce a witness, the Court said: 

“While the arguments of counsel should be confined 
within legitimate bounds, they should not be too greatly 
restricted . . . (cases cited and quotations given) . . . 
These are only a few of the instances in which it has 
been held that considerable latitude is to be allowed 
counsel in discussing their cases before juries. It is 
one thing for an attorney to contend that ‘sudh and 
such’ a proposition is true, or that ‘such and suph’ an 
inference is deducible from a given state of facts or 
circumstances, and quite a different thing for the judge 
to inform the jury that the positions taken by the attor¬ 
ney are correct. If the law imposed upon the judge 
the duty of interfering with arguments before juries 
whenever, in his opinion, the reasoning of counsel was 
unsound, we apprehend that interruptions of this sort 
would be very frequent indeed.’’ 

This subject has been treated fully by this Court through¬ 
out the years. In Alexander v. Blackman, 26 App. D. C. 
541, 550, this court said: 

“What is the logical conclusion from the failure to 
call such a witness, or to excuse his absence? The in¬ 
ference is not only unfavorable, but the presumption is 
that the testifmony would be unfavorable. Graces v. 
United States, 150 U. S. 118, 37 L. ed. 1021,14 Su p. Ct. 
Rep. 40; Ruete v. Ewell, 15 App. D. C. 21; Fl\>ra v. 
Powne, 23 App. D. C. 195; Gallagher v. Hastings, 21 
App. D. C. 88.” 

Later, in MacConnell v. Wood, 47 App. D. C. 424, 428, 
this court said: 

“. . .he was not put on the stand. The unexplained 
failure to produce these very material witnesses irre- 
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sistibly leads to the inference that their testimony 
would have been unfavorable.’’ 

Discussing the failure of a party to offer proof in a pat¬ 
ent case, this Court said, in Huff v. Gulick, 38 App. D. C. 
334, 336: 

“While discussing the failure of a party to offer 
proof in a patent case, the court said, ‘having this evi¬ 
dence with in his control, and not producing it, it must 
be presumed that it was unfavorable to his case.” 

Again, in Bernhardt v. City & S. By. Co., 49 App. D. C. 
265, 262 Fed. 1009, this Court said: 

“It having appeared in the record that the doctor 
had treated the plaintiff, it would have been proper 
for the defendant to argue that the failure of the plain¬ 
tiff to call him as a witness justified the inference that, 
if called, his testimony would be adverse to plaintiff’s 
case ...” 

Appellant lays great stress on the case of Stone v. Stone, 
78 App. D. C. 5,136 F. (2d) 761. However, that case differs 
materially from the case at bar, in that there the doctor 
was a “representative of the Virginia State Department of 
Health,” and as such, was equally available to either side. 
In this case, we have a private physician who was employed 
by the defendant, and we presume was therefore friendly 
to the defendant. 

All the cases cited in this section refer to the failure to 
call friendly witnesses who, had they been called upon to 
testify, would have helped prove the cases for the party 
which did not call them. In each case, the Court held con¬ 
clusively that a presumption of inference could be drawn, 
that such evidence, if produced by the party to which the 
witness was apparently favorable, would be unfavorable 
to such party. 
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VI. 

The trial court did not err in refusing to grant defendant’s 
requested instruction No. 9 dealing with false testimony. 

Appellant would have this court enforce the maxim falsus 
in uno, falsus in omnibus, yet “any instruction in respect 
thereto is, at best, merely advisory.” Shecil v. United 
States, 226 Fed. Rep. 184, 187. 

The cases cited by appellant in support of this proposi¬ 
tion deal only with “deliberate,” “willful” and ^manu¬ 
factured” falsehoods and not with mere forgetfulness. 

For instance: The Santissima Trinidad, 7 Wheat. 283, 
339, 5 L. Ed. 454, refers to “deliberate falsehood”; Alex¬ 
ander v. Blackman, 26 App. D. C. 541, 551, speaks of a 
“manufactured” story; Emerson v. Riley, 41 App. D. C. 
480, 494, would envoke the rule where the “witness has wil¬ 
fully testified falsely”; Myers v. Myers, 55 App. D. 0. 280, 
284, would apply the rule in cases where a witness has “will¬ 
fully perjured himself”; Walsh v. Rosenberg, 65 App. D. 
C. 157, 160, 81 F. (2d) 559, applies the rule when one 
“falsely” charges an act to another; while in Arbuckle v. 
United States, 79 App. D. C. 282, 146 F. (2d) 657, the wit¬ 
ness testified he was in Washington, while in fact he was in 
Canada. This could be nothing but deliberate falsei testi¬ 
mony. 

In the case at bar, we have a situation where a deposition 
was taken tw’o years after the accident and this trial was 
held five years after the accident. There is no case pf de¬ 
liberate falsification, only forgetfulness. No casesl need 
be cited to remind the Court that man’s memory is npt pos¬ 
sessed of such tenacious qualities as to enable him ta re¬ 
member with mathematical exactitude the measurements of 
skid marks made two or three years before, and m^de at 
a time when all parties concerned were in a high st^te of 
physical and mental excitement. 

Professor Wigmore, in his Treatise on Evidence (3rd 
Ed.) Volume 3, Section 1013, points out that there must 
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be a conscious falsehood in order to evoke this rule. He 
says: 

“The notion behind the maxim (falsus in wno, fal- 
sus in omnibus) in that, though a person may err in 
memory or observation or skill upon one point and yet 
be competent upon others, yet a person who once de¬ 
liberately mistakes (italics added), one who goes con¬ 
trary to his owm knowledge or belief, is equally likely 
to do the same thing repeatedly and is not to be reck¬ 
oned with at all. Hence it is essential to the applica¬ 
tion of the maxim that there should have been a cow- 
scious falsehood . . . Occasionally, however, a Court 
is found declaring, through carelessness, that proof of 
a material error (contradiction) or self-contradiction 
will justify the application of the maxim. There is no 
ground of logic or of precedent for such a conclusion; 
and it has frequently been repudiated when advanced.’’ 

Again, in Section 1008, Professor Wigmore, while speak¬ 
ing about this maxim says: 

“It may be said, once for all that the maxim is in 
itself worthless;—first, in point of validity, because in 
one form it merely contains in loose fashion a kernel 
of truth which no one needs to be told, and in the others 
it is absolutely false as a maxim of life; and secondly, 
in point of utility, because it merely tells the jury what 
they may do in any event, not what they must do or 
must not do, and therefore it is a superfluous form of 
w T ords. It is also in practice pernicious, first, because 
there is frequently a misunderstanding of its proper 
force, and secondly, because it has become in the hands 
of many counsel a mere instrument for obtaining new 
trials upon points wholly unimportant in themselves.” 
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vn. 

The Court did not err in charging the jury that if they 
believed the plaintiff’s testimony then a verdict should be 
found in his favor and that if they believed the defendant’s 
testimony, then they should find in its favor. 

Appellant has taken a narrow interpretation of two iso¬ 
lated paragraphs of the charge, and thereby asks this Court 
to reverse on those grounds. Viewed as a whole, the charge 
to the jury is a manifestation of just objectivity. 

Truthfulness is not made the equivalent of due care, be¬ 
cause “the necessary implications involved in th^t tes¬ 
timony” (R. 109) leaves the jury with the prerogative to 
decide what those implications prove. Reduced to essen¬ 
tialities, the question of negligence and due care depends to 
a large extent upon the credibility of the testimony of the 
plaintiff and the motorman; the credibility of testimonial 
evidence is for the jury to decide. 

The appellee believes, however, that in using the words 
“plaintiff” and “defendant” the trial Court intended them 
to have a collective connotation in relation to the evidence. 
The plaintiff testified; but the defendant, being an artificial 
entity, did not testify. The Court intended “plaintiff” to 
include all the plaintiff’s testimonial and real evidence, and 
“defendant” to mean all the defendant’s testimonial and 
real evidence. Examined from their use in the paragraphs 
in question, as well as their use in the charge considered 
as an entirety, this is the only connotation logically pos¬ 
sible. 

The charge must be considered in its integral corhposi- 
tion and not by segregated components. So considered, it 
reflects a detached, impersonal and unprejudicial delibera¬ 
tion on the part of the Court and a thoroughly equitable 
instruction to the jury. 
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vm. 

The Court did not err in ruling that admissions by plain¬ 
tiff in his deposition could be considered only as impeach¬ 
ing evidence, because, in effect, the Court did not make 
such a ruling. 

Appellant contends that the Court erred in ruling that 
admissions by Appellee in his deposition could be consid¬ 
ered only as impeaching evidence. The contention is in¬ 
valid because actually the Court did not make such a ruling. 
It is true that the Court made a statement to this effect, 
but any error which may have been presented by such state¬ 
ment was immediately obviated by the Court, after the 
defendant objected (R. 107). The subsequent statement of 
the Court was plain enough for any lay juror to under¬ 
stand, although counsel for Appellant professes to have 
great difficulty understanding what the Court was attempt¬ 
ing to correct. 

Appellant likewise contends that the Court erred in tak¬ 
ing a position inconsistent with the principle of law the 
Court later adopted, in not allowing defendant to refer to 
the deposition in its opening statement. The Court merely 
said, “The Court does not think you ought to make the 
statement in your opening statement, sir.” (R. 10). 

At this time, the Court had no way of knowing the na¬ 
ture of the deposition, the contents thereof, or how it was 
to be used. In fact, the Court had no reason to know that 
the deposition would even be introduced into evidence, or 
used by either side. 

If error was committed by this statement, it was cer¬ 
tainly cured by the Court’s subsequent statement to the 
jury, which statement obviated any prior possible mistake. 
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IX. 

The Court did not err in permitting evidence outside the 
record to influence its rulings in the case. 

This alleged error occurred in a whispered conversation 
at the bench, between the Court and counsel, within their 
exclusive hearing, and while the jury was out of the room. 
The Court was making general remarks as to physical 
phenomena it had witnessed. 

The statement by Appellant that, “the judge’s admitted 
conviction about these matters, reached in the one instance 
without benefit of evidence, and in the other contrary to 
the uncontroverted testimony of an expert, deprived de¬ 
fendant of the impartial trial to which it was entitled,” is 
without foundation other than the bare allegations of 
counsel. 

One specific ruling of the Court will suffice to demonstrate 
the unbiased attitude of the Court. Although the Court 
had told the counsel of its own personal observations as 
to the speed of streetcars, the court refused to admit in 
evidence the speed limit regulation on the ground that 
plaintiff’s observation was not sufficiently reliable. 

During the course of this same colloquy to which Appel¬ 
lant objects, the Court made the observation that it was 
“doubtful that the streetcar was running very rapidly at 
the instant of the accident.” The Court then explained its 
basis of experience for this deduction; that is, observing 
streetcars in front of the courthouse. (R. 49). Such state¬ 
ment by the Court tends to show partiality in favor of the 
defendant company, rather than prejudice against it. How¬ 
ever, plaintiff did not move for a mistrial because the Court 
was influenced by facts outside the evidence. 

Judges are not supposed to be mere automatons. They 
have God-given powers of observation and should be al¬ 
lowed to exercise such powers independently, and pay 
express them to counsel, out of hearing of the jury. Such 
expressions on the part of the Judge may often serve as a 
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friendly warning to counsel when the evidence being intro¬ 
duced tends to be somewhat incongruous. 

Courts have often taken judicial notice of phenomena 
surrounding the operation of streetcar and railroads. In 
Mareiniss v. Sheeran, 31 F. (2d) 976, the Court held it was 
common knowledge that some jolting is usual when street¬ 
cars round curves. It was held, in J. Maury Dove Co. v. 
Cook, 59 App. D.C. 61, 63; 32 F. (2d) 957, that, “it is com¬ 
mon knowledge that streetcars are necessarily run on ap¬ 
proximately schedule time.” In Southern Railway Co. v. 
Whetzel, 159 Va. 796, 167 S.E. 427, the Court held that it 
was common knowledge that locomotive whistles and bells 
are more easily heard than the roar of the trains and that 
travelers usually heed such warnings. The Court, in Cash- 
man v. Chicago, B. <& Q. R. Co., 217 Iowa 469, 250 N.W. Ill, 
held that it is a matter of common knowledge that railroad 
equipment seldom exceeds 10 feet in width overall, which 
means that cars seldom overhang the rails by more than 
2 feet 8 inches. 

The advent of extensive utilization of common carriers 
has been accompanied by the concommitant general observ¬ 
ance of their methods of operation by the public at large. 
Every man still manifests a keen boyish curiosity concern¬ 
ing streetcars and railroad trains and still turns his head 
to watch them in operation. 

The Court did not indulge in opprobrious ridicule or 
scurrilous language; it merely expressed general state¬ 
ments concerning facts observed. 

If any error was committed here, it was harmless. In¬ 
deed, the prior and subsequent rulings of the Court demon¬ 
strate the complete impartiality of the Court. 
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CONCLUSION. 


For the reasons set out above, it is respectfully- 


sub¬ 


mitted that the judgment appealed from should be affirmed. 
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